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United States of America

Before the National Laboi- Relations Board

Case No. 36-CA-l

In the Mattel* of

LLOYD A. FRY ROOFING COMPANY, a Cor-

poration; VOLNEY FELT MILLS, INC., a

Corporation,

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS.

Case No. 36-CB-2

In the Matter of

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-

ITY, AFL, a Labor Organization; MILL-
WRIGHTS AND MACHINE ERECTORS
UNION, Local No. 1857, Chartered by United

Brotherhood of Carpenters and Joiners of

Ameri<*a, AFL, a Labor Organization,

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS.

COMPLAINT*
It Having Been Charged ])y International Asso-

ciation of Machinists that Llyod A. Fry Roofing

*Pleadings set out on pages 3 to 32 of tliis

])rinted record are those ])()rtioiis of GenernI Coun-

sel's Exhibit No. 1 designated by Petitioner

N.L.R.B. Received in evidence Nov. 9, 1951.
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Company, a corporation, Volney Felt Mills, Inc., a

corporation, St. Johns Motor Express Company, a

corporation, each at Portland, Oregon, and that

Bnilding and Construction Trades Council of Port-

land and Vicinity, APL, a labor organization, and

Millwrights and Machine Erectors Union, Local No.

1857, chartered by the United Brotherhood of Car-

penters and Joiners of America, APL, a labor or-

ganization, each at Portland, Oregon, have engaged

in and now are engaging in certain unfair labor

practices affecting commerce as set forth and de-

fined in the National Labor Relations Act, as

amended, 61 Stat. 136, herein referred to as the Act,

the National Labor Relations Board, herein called

the Board, acting through its General Counsel, and

by the Regional Director for the Nineteenth Region,

designated by the Board's Rulos and Regulations,

Series 5, Section 203.15, hereby issues this com-

plaint and alleges as follows:

I.

Lloyd A. Fry Roofing Company, hereinafter re-

ferred to as respondent Fry, is and has been a cor-

poration duly organized and existing b}^ virtue of

the laws of the State of Delaware, and is and has

been licensed to engage in business in the State

of Oregon. j
II.

"

At all times herein mentioned, respondent Fry

has maintained its principal office and place of busi-

ness in Chicago, Illinois, and operates a plant at

3750 Northwest Yeon Avenue, Portland, Oregon,
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where it has been and is now engaged in the inanii-

facture, distribution, and sale of felt roofing.

III.

Respondent Fry, in the course and conduct of

its business in Portland, Oregon, annually purchases

materials and supplies valued in excess of $500,000,

of which more than 50 per cent is caused by it

to be transported to its place of business in inter-

state commerce from states other than the State

of Oregon, and amiually sells and distributes its

products valued in excess of $1,000,000, of which

more than 50 per cent is caused by it to be trans-

ported from its place of business in Oregon in inter-

state commerce to destinations in states other than

in the State of Oregon.

IV.

Volney Felt Mills, Inc., hereinafter referred to as

respondent Volney, is and has been a cor]:)oratioii

duly organized by virtue of the law^s of the State

of Delaware, and is and has been licensed to engage

in business in the State of Oregon.

V.

At all times herein mentioned, respondent Volney

has maintained its principal office and place of busi-

ness in Chicago, Illinois, and now o])erates a plant

at 3750 Northwest Yeon Avenue, Portland, Oregon,

where it is engaged in the manufacture, distribu-

tion and sale of rooting felt.

VI.

Respondent Volney, in the conrFc and condn'-t of
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its business at Portland, Oregon, annually purchases

raw materials and supplies valued in excess of

$500,000, of which more than 50 per cent is caused

by it to be transported to its place of business in

interstate commerce from states other than the

State of Oregon, and annually sells and distributes

its products valued in excess of $1,000,000, of which

more than 50 per cent is caused by it to be trans-

ported from its place of business in Oregon in inter-

state commerce to destinations in states other than

in the State of Oregon.

VII.

St. Johns Motor Express Company, hereinafter

referred to as respondent St. Johns is and has been

a corporation duly organized and existing by virtue

of the laws of the State of Oregon.

VIII.

At all times herein mentioned, respondent St.

Johns has maintained its principal office and place

of business at 7220 North Burlington Avenue, Poi't-

land, Oregon, and has been and is now engaged in

transportation of freight by motor vehicle and in tli<'

installation of industrial machinery.

IX.

Respondent St. Johns, in the course and conduct

of its business at Portland, Oregon, annually ren-

ders services in installing industrial machinery and

as a motor carrier valued in excess of $1,000,000, of

which more than 60 per cent are services pei'formed

1
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in interstate coinmerce to and from states other than

the State of Oregon.

X.

International Association of jMacliinists, lierein-

after referred to as the Machinists, and Willamette

Lodge No. 63, affilated with the International As-

sociation of Machinists, hereinafter referred to as

Lodge No. 63, and Building and Construction

Trades Council of Portland and Vi-cinity, affiliated

with the American Federation of Labor, hereinafter

referred to as respondent Council, and Millwrights

and Machine Erectors Union, Local No. 1857,

chartered by the United Brotherhood of Carpenters

and Joiners of America, AFL, hereinafter referred

to as respondent Millwrights, each is a labor or-

ganization within the meaning of Section 2(5) of

the Act.

XL
On or about August 22, 1947, respondent St.

Johns entered into a contract with the respondents

Fry and Volney wherein respondent St. Johns

undertook to install certain machinery and equi])-

ment for the respondents Fry and Yolney in a

building then being constructed by them for their

use, and by said contract there was reserved to the

respondents Fry and Volney complete supervision,

control, and responsibility in relation to accomplish-

ing the work to be done by respondent St. Johns

under said contract.

XII.

On or about August 26, 1947, the respondents Fry,

Volney, and St. Johns employed R. E. Baker, Fred
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Bolton, William Bozarth, B. F. Donnelly, John T^.

Ke&ch, and J. R. O'Neel and assigned said em-

ployees to work in accomplishing the work to he

done in performance of the contract referred to in

paragraph XI.

XIII.

On or about August 29, 1947, the respondents

Council and Millwrights requested the respondent

Fry, Volney, and St. Johns to dischar.ii'e tlie em-

ployees named in paragraph XII and replace them

with employees who were members of respondent

Millwrights, and then threatened to use economic

sanctions against the respondents Fry, Yolney, and

St. Johns, if said respondents did not discharge

said employees.

XIV.

On or about September 2, 1947, respondents Fry,

Volney and St. Johns dischai'ged said employees

named in paragraph XII, pursuant to the request

and under compulsion of the threat made by the re-

spondents Council and Millwrights described in

paragraph XIII.

XV.

Since the date referred to in ]^aragraph XIV, the

respondents Fry, Volney, and St. Johns have failed

to. refused to, and continue to refuse to reinstat(>

said employees named in paragraph XII to their

former or substantially equivalent positions of em-

ployment.

XVI.

Respondents Council and Millwrights did re([uest

the discharge of said em])loyees named in x)ara-
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graph XII, and did threaten to use economic sanc-

tions against the respondents Fry, Vohiey, and St.

Johns in the manner stated in paragraph XIII,

and did canse the discharge of said employees in the

manner stated in paragraph XIV, for the reason

that said empk:>yees were members of Lodge No. 63

and were not members of the Millwrights.

XVII.

Respondents Fry, Volney, and St. Johns did dis-

charge and thereafter failed or refused to reinstate

the said employees named in ])aragrapli XII, in

the manner stated in paragraph XIV, for the reason

that said employees were members of Lodge No. 63

and were not members of the Millwi-ights.

XVIII.

By the acts described above in paragraphs XIV
and XV, and for the reasons set forth in paragraph

XVII, the respondents Fry, Volney and St. Johns

have discriminated and are discriminating in regard

to the hire and tenure of employment of the said

employees named in paragraph XII, and have dis-

couraged and are discouraging membership iu Lodge

No. 63 and in the Machinists, and have encouraged

and are encouraging membership in the Millwrights

and thereby have engaged in and are engaging iu

unfair labor practices within the meaning of Sec-

tion 8 (a) (3) of the Act.

XIX
By the acts described in paragraphs XIII, and

for the reasons set forth in paragraph XYl, the
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respondents Council and Millwrights have attempted

to cause and did cause the respondents Fry, Volney

and St. Johns, as the employer of the employees

named in paragraph XII, to discriminate against

said employees in regard to the hire and tenure of

employment of said employees to discourage mem-

bership in Lodge No. 63 and in the Machinists and

to encourage membership in the Millwrights in vio-

lation of Section 8(a)(3) of the Act, and thereby

have engaged in and are engaging in unfair labor

practices within the meaning of Section 8(b)(2) of

the Act.

XX.
By the acts and conduct set forth in paragraphs

XIII to XIX, inclusive, and by each acting in con-

cert with the others in the conduct set forth therein,

the respondents Fry, Volney and St. Johns, and the

respondents Council and Millwrights have restrained

and coerced, and are restraining and coercing its

employees in the exercise of rights guaranteed in

Section 7 of the Act, and thereby the resiDondents,

Fry, Volney, and St. Johns have engaged in and are

engaging in unfair labor practices within the mean-

ing of Section 8(a)(1) of the Act, and the respond-

ents Council and Millwrights have engaged in and

are engaging in unfair labor practices within the

meaning of Section 8(b)(1) of the Act.

XXI.

The acts and conduct of the respondents Fry,

Volney and St. Johns, and the respondents Council

and Millwrights as set forth in paragraphs XIIT to
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XX, inclusive, occuiriiig in connection with tlic oper-

ations of the respondents Fry, A'olney, and St.

Johns, described above in paragraphs TI, ITT, V,

VI, VIII, and IX, have a close, intimate, and su})-

stantial relationship to trade, traffic, and ^'onimerce

among the several states in the United States, and

tend to lead to labor disputes which burden and

obstruct the free flow of commerce.

XXII.

The acts and conduct of the respondents Pry,

Volney and St. Johns, and the respondents Council

and Millwrights described above constitute unfair

labor practices affe<?ting commerce within the mean-

ing of Section 8(a) (1) and (P>), and 8 (h) (1)

and (2), and Section 2 (6) and (7) of the Act.

Wherefore, the Board, acting through its General

(Counsel, by the Regional Director of the Nine-

teenth Region, on behalf of the Board, on this 30th

day of June, 1948, issues this complaint against

Tjloyd A. Fry Roofing Company, and Volney Felt

Mills, Inc., and St. Johns Motor Express Company,

and Building and Construction Trades Council of

Portland and Vicinity, AFL, and Millwrights and

Machine Ere<?tors Union, Local 1857, chartered 1)\'

the United Brotherhood of Carpenters and Joiners

of America, AFL, respondents herein.

[Seal] /s/ THOMAS P. GRAHAM, JR.,

I^egional Director, 19th Region, National Labor Re-

lations Board.
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[Title of Board and Cause.]

ORDER

Appropriate Motion having been made by re-

spondent Building and Construction Trades Coun-

cil of Portland and Vicinity, AFL, and for good

cause shown;

It Is Hereb}' ordered that the time for filing

answer herein by Building and Construction Trades

Council of Portland and Vicinity, AFL, is hereby

extended to the 26th day of July, 1948.

Dated at Seattle, Washington, this 13th day of

July, 1948.

[Seal] /s/ THOMAS P. GRAHAM, JR.,

Regional Director, National

Labor Relations Board.

Affidavit of Service by Mail and return receipts

attached.

[Title of Board and Cause.]

AMENDED ANSWER OF RESPONDENT, ST.

JOHNS MOTOR EXPRESS COMPANY

The respondent, St. Johns Motor Express Com-

pany, a corporation, herewith files an Amended

Answer to the Complaint in the above-captioned

cases, and therein admits, denies and alleges as

follows: J

I. i

Has no knowledge to form a belief and therefore

denies the allegations in Paragraph I.

I
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II.

Admits the allegations contained in Paragraj)!! IF.

III.

Has no knowledge to form a belief and therefore

denies the allegations contained in Paragraphs III

and IV.

IV.

Admits the allegations contained in Paragraph V.

V.

Has no knowledge to form a Ijelief and therefore

denies the allegations contained in Paragraph VI.

VI.

Admits the allegations contained in Paragraphs

VII, VIII, IX, and X.

VII.

Admits the allegations contained in Paragraphs

XI and XII and alle.^es that such action w^as taken

in conformity with the ])rovisions of the contra-et

mentioned in Paragraph XI; that such action was

specifically ordered of respondent St. Johns Motor

Express Company by respondents Fry and Volncy

under the terms of said contract, and that the

Answer of any other respondent herein whicli is

contrary in any particular to these allegations is

categorically denied by the respondent St. Jolms

Motor Express Company.

VIII.

Admits the allegations contained in Parauiaplis

XIII, XIV, XV, XVI and XVII.
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IX.

Denies the allegations concerning respondent St.

Johns Motor Express Company contained in Para-

graph XVIII, because the acts of said respondent

were done under specific instructions of respojidents

Fry and Volney, and that such acts were done only

as the agent of the principals Fry and Volney.

X.

Denies the allegations contained in Paragraphs

XIX and XX.
XI.

Denies the allegations contained in Paragraphs

XXI and XXII.

Wherefore, the respondent St. Johns Motor Ex-

press Company, having answered the Complaint

herein, requests that the National Labor Relations

Board find that said respondent has not been guilty

of an unfair labor in-di^iia^ affecting commerce

within the meaning of Section 8(a) (1) of the Labor-

Management Relations Act of 1947, and that this

action be dismissed with regard to said respondent

St. Johns Motor Express Company.

SCUDDER & LONG,
Attorneys for Respondent St. Johns Motor Express

Company.

Received October 11, 1948. N.L.R.B.



vs. Lloyd A. Frij Raofinfj Co., etc. 15

[Title of Board and Cause.]

ANSWER OF RESPONDENTS LLOYD A. KRV
ROOFING COMPANY AND VOLNEY
FELT MILLS, INC.

Respondents Lloyd A. Fry Roofing Company, a

corporation, and Volney Felt Mills, Inc., a corpora-

tion, in answer to the complaint herein, admit, deny

and allege as follows:

I.

Admit Paragraphs I, II, IV, V, VII and VIII.

11.

Admit the allegations of Paragraphs III and VI
but specifically deny that any of the work being

done at the time and place specified in the com-

plaint affected commerce.

III.

Do not have knowledge sufficient to fonn a belief

and therefore deny the allegations contained in

paragraph IX.

IV.

Admit Paragraphs X and XL

V.

Deny the allegations contained in Paragraphs

XII, XIII, XIV, XV, XVI, XVII, XVITI, XIX.

XX, XXI and XXII of the complaint.

And for a further and separate answer and de-

fense to the complaint, respondents allege as fol-

lows :
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I.

That at all times hereinafter mentioned, the

Building and Construction Trades Council of Port-

land and Vicinity, AFL, was and is a labor or-

ganization within the meaning of the National

Labor Relations Act, as amended; that at the times

and place hereinafter mentioned, the Millwrights

and Machine Erectors Union, Local No. 1857,

chartered by United Brotherhood of Carpenters and

Joiners of America, AFL, was a labor organization,

and that the International Association of Machin-

ists, and the Willamette Lodge No. 63, affiliated with

the International Association of Machinists was and

is a labor organization within the meaning of the

National Labor Relations Act of 1947.

11.

On or about the 21st day of February, 1947, re-

spondents Fry and Yolney entered into a contract

with respondent Building and Construction Trades

Council of Portland pursuant to which it was

agreed that all work to be performed in the erection

of a building to be located in the city of Portland,

Oregon, and the installation of machinery therein

was to be performed by members of unions affiliated

with respondent Building and Construction Trades

Council. Subsequent to said time said contract was

confirmed and ratified in writing by R. R. Lauter-

milch, agent and representative of these respondents.

III.

Thereafter, and on and between about \}\e 22nd



vs. Lloifd A. Frjj Roofimj Co., etc. 17

day of August, 1947, and about the 26tli day of

August, 1947, respondents Fry and Volney entered

into a contract with respondent St. Johns for the

installation in the building above mentioned of cer-

tain machinery and equipment as described in Pai-a-

graph XI of the complaint, and in connection there-

with it was agreed that pursuant to and in com-

pliance with the contract described in Paragraph II

of these respondents' separate answ^er and defense

respondent St. Johns would employ only A. F. of

L. employees affiliated with said Building and Con-

struction Trades Council.

IV.

Pursuant to said agreement respondent St. Johns

employed the men named in Paragraph XII of the

complaint, all of wdiom these answering respondents

assumed and believed were workmen in good stand-

ing and affiliated with said Building and Construc-

tion Trades Council and the A. F. of L. and respond-

ents w^ere led to believe by the conduct of said em-

ployees and their representative that they w^ere so

jiifiliated. The workmen above mentioned wore in

fact nieni])ers of Willamette Lodge No. 63, affiliated

with the International Association of Machinists and

not affiliated with the Council above mentioned or

the A. F. of L. and, upon being so informed, re-

spondents by reason of their obligations and com-

mitments pursuant to the contract above mentioned

acquiesced in the discharge of said employees by

respondent St. Johns and they accordingly were dis-

charged on or about September 2, 1947. and in ac-

cordance vv'ith the terms of the contract above uumi-
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tioned said employees were replaced with workmen

W'ho were affiliated with said Council.

V.

Respondents at no time have undertaken to dis-

criminate against said employees or discourage

membership in Lodge No. 63 or any other Union,

but have endeavored in good faith to carry out

their commitments as aforesaid. The matters com-

plained of herein have arisen solely because of a

jurisdictional controversy existing between the In-

ternational Association of Machinists and the Build-

ing and Construction Trades Council of Portland

and Vicinity, coupled with the deception above

mentioned on the part of said employees and their

representative in regard to the fact of their non-

affiliation with said Council and A. F. of L. being

not disclosed at the time of their hiring and during

the course of their employment.

VI.

Respondents further allege that the discharges

of the workmen named in Paragraph XII of the

complaint were made pursuant to and by virtue of

said respondents' obligations under a valid closed-

shop contract which was in existence prior to the

effective date of the Labor Management Relations

Act of 1947, and respondents further allege that in

the event they were not thereby protected and justi-

fied in doing the acts complained of the discharges

were made necessary and were forced upon them

by respondents Building and Construction Trades

Council and Millwrights under threat of economic
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sanctions and removal of all A. F. of L. workmen

from the construction proje-ct of these respondents.

Wherefore, respondents, Lloyd A. Fry Roofing

(Company and Volney Felt Mills, Inc., having an-

swered the Complaint herein, request that tlie

National Labor Relations Board find that said re-

spondents, and each of them, have not been guilty

of any unfair labor practice affecting commerce

^nthin the meaning of Section 8 of the Labor Man-

agement Relations Act of 1947 and that this pro-

ceeding be dismissed as to these respondents.

/s/ HUGH L. BARZEE,
Attorney foi- Respondents, Lloyd A. Fry Roofing

Company and Volney Felt Mills, Inc.

State of Oregon,

County of Multnomah—ss.

I, B. B. Alexander, being first duly sworn, say

that I am the Portland Manager of Lloyd A. Fry

Roofing Company, a corporation, and Volney Felt

Mills, Inc., a corporation, the above-named Re-

spondents, that I have read the foregoing Answer

and that the same is true as I verily believe.

/s/ B. B. ALEXANDER.
Subscribed and sworn to before me this 29th

day of October, 1948.

[Seal] /s/ H. L. BARZEE,
Notary Public for Oregon.

My Commission expires September 28, 1951.

Affidavit of Service by Mail attached.

Received Nov. 1, 1948. N.L.R.B.
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[Title of Board and Cause.]

ANSWER OF BUILDING AND CONSTRUC-
TION TRADES COUNCIL OF PORTLAND
AND VICINITY, AFL, ETC.

Come now the respondents. Building and Con-

struction Trades Council of Portland and Vicinity,

AFL, a labor organization, and Millwrights and Ma-

chine Erectors L'nion, Looal No. 1857, chartered

by United Brotherhood of Carpenters and Joiners

of America, AFL, a labor organization, and, in

answer to the Complaint in the above-captioned

case, admit, deny and allege as follows:

I.

Admit Paragraphs I, II, IV, V, VII and VIII.

II.

These respondents have no information sufficient

to form a belief, and therefore deny the allegations

in Paragraphs III, VI and IX.

III.

Admit Paragraph X.

IV.

Admit Paragraph XL

V.

These respondents have no information sufficient

to form a belief, and therefore deny the allegations

in Paragraph XII.

VI.

Deny Paragraphs XIII, XIV, XV and XVI.
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VII.

These respondents have no information sufficient

to form a belief, and therefore deny the allegations

in Paragraphs XVII and XVIII.

VIII.

Deny Paragraphs XIX, XX, XXI and XXII.

For a first, further and separate answer to the

Complaint, these respondents allege as follows

:

I.

That at all times hereinafter mentioned, the

Building and Construction Trades Council of Port-

land and Vicinity, AFL, was and is a labor or-

ganization within the meaning of the National

Labor Relations Act, as amended; that at the time

and place hereinafter mentioned, the Millwrights

and Machine Erectors Union, Local No. 1857,

chartered by United Brotherhood of Carpenters and

Joiners of America, AFL, was a labor organization,

and that the International Association of Machinists,

and the Willamette Lodge No. 63, affiliated with the

International Association of Machinists, was and is

a labor organization within the meaning of the

National Labor Relations Act of 1947.

IL

That on or about the 21st day of February, 1947,

and on the 7th day of March, 1947, the P'ry Roofing

Company, respondent referred to in plaintiff's Com-

plaint, entered into a contract Avith these respond-

ents in which it was agreed that all work to ho

performed in the erection of a building and in the

installation of machinery in said building, referred
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to in the Complaint, was to be performed by mem-

bers of unions affiliated with the Building and Con-

struction Trades Council of Portland and Vicinity,

and under the wage scale of the said Building and

Construction Trades Council ; that the Millwrights

Union, referred to above, was a labor organization

affiliated with the said Building and ConstiTiction

Trades Council; that the said agreement provided

among other things, that the Fry Roofing Company

or any sub-contractor to whom they sublet the work,

would only employ workmen in good standing with

unions affiliated with the Building and Construc-

tion Trades Council of Portland and Vicinity; that

on or about the 26th day of August, 1947, these re-

spondents received information that the Pry Roof-

ing Company, in violation of its contract above de-

scribed, was employing men to do the particular

job in Portland, Oregon, who were not members of

the unions affiliated with the said Building and Con-

struction Trades Council, and particularly were

not members of the Millwrights and Machine Erec-

tors Union, Local No. 1857; that these respondents

thereupon notified the respondent, Fry Roofing Com-

])nny and tlio St. Jolnis Motor Express Company,

that tliey had sucli a contract and were insisting

tl)at tlie contract be fulfilled ; that these respondents

specifically deny that they used coercion of any

kind on the other respondents or parties to these

proceedings or on any of the individuals set forth

in Paragraph XII of the Complaint, but instead

were only insisting that Fry Roofing Company and

St. Johns Motor Express Company comply with

the agreement above set forth.
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For a second further and separate answer to the

Complaint, these respondents allege as follows:

I.

Re-allege all the allegations contained in Para-

graph I of respondents' first, further and separate

answer to the Complaint and the whole thereof.

II.

These respondents are informed and believe and

therefore allege that, sometime between the 22nd

day of August, 1947, and the first part of September,

1947, the exact date of which is unknown to these

answering respondents, respondent St. Johns Motoi-

Express Company entered into an oral agreement

with Machinists Local No. 63, affiliated with the

International Association of Machinists, whereby it

was agreed that the respondent, St. Johns Motor

Express Company, would employ exclusively mem-

bers of Machinists Local No. 63 to perform the

work referred to in the Complaint; that said agree-

ment was in direct violation of the National Labor

Relations Act of 1947, as amended, Sections 8A-(1).

8A-(3), 8B-(1) and 8B-(2) thereof, and that ]3ur-

suant to such illegal contract, the individuals named

in Paragraph XII of the Complaint, all of whom

were members of Machinists Local No. 63, were

employed and maintained their employment solel>-

because of their membership in said Local No. 63.

III.

These respondents are further informed and be-

lieve and therefore allege that the respoudeut, St.

Johns Motor Express Company, with the approval.
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consent and assistance of Machinists Local No. 63,

employed said members on the 26th day of August,

1947, and that said employment was made and main-

tained on the basis that the individuals were mem-

bers of the said Local; that these employees named

obtained and maintained their employment, all in

violation of the National Labor Relations Act of

1947, as amended. Sections 8A-(1), 8A-(3), 8B-(1)

and 8B-(2) thereof.

IV.

That if the Board has jurisdiction over the sub-

ject matter, the employees named in Paragraph XII

of the Complaint, achieved their status as employees

through illegal acts, methods, practices and agree-

ments which they consented to, and which acts were

directly done and performed by the charging LTnion,

Machinists International Association, Local No. 63,

and the respondent, St. Johns Motor Express Com-

pany, and therefore the said charging Union or the

individuals named in said Complaint, cannot obtain

any relief of any kind or description whatsoever

before this or any other tril)unal ber-ause of the acts

set forth in Paragraphs II and III of respondents'

second further and separate answer, set forth above.

Wherefore these respondents, having fully an-

swered the Complaint, respectfully pray for an

order of the Board dismissing said Complaint.

/s/ GREEN, LANDYE &
PETERSON,

Attorneys for Respondents, Building and Construc-

tion Trades Council of Portland and Vicinity,
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AFL, and Millwrights and Machine Erectors

Union, Local No. 1857, chartered hy United

Brotherhood of Carpenters and Joiners of

America, AFL.

State of Oregon,

County of Multnomah—ss.

I, Fred Manash, Labor Temple, Portland, Oregon,

being fii'st duly sworn, depose and say: that I am
an officer of one of the respondents in the above-

entitled case and that the foregoing Answer is true

as I verily believe.

/s/ FRED MANASH.
Subscribed and sworn to before me, a notary pub-

lic, on this, the 28th day of October.

[Seal] /s/ JAMES LANDYE,
Notary Public for Oregon.

My Commission expires Dec. 7, 1951.

For a third further and separate answer to the

Complaint, these respondents alle.t^o as follows:

I.

Re-allege all the allegations contained in Para-

graph I of respondent's first further and separate

answer to the Complaint and the whole thereof.

11.

These respondents allege that Section 8B-(1) and

8B-(2) of the National Labor Relations Act of 1947

as amended and as it has attempted to be applied to

these respondents as set forth in the Complaint
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herein, is void for the reason that the same is uncon-

stitutional on the gTOund that it violates the

Thirteenth Amendment of the Constitution of the,

United States of America, and it violates Amend-

ment No. 1 to the Constitution of the United States

of America, and if applied as set forth in the Com-

plaint filed in this proceeding, would deny these re-

spondents the right of free speech, free press and

assemblage, and that the said Section 8B-(1) and

Section 8B-(2) if applied as set forth in said Com-

plaint in this cause would violate the Fifth Amend-

ment to the Constitution of the United States in

that these respondents would be deprived of a right

to enforce a property right—to wit, a valid and sub-

sisting contract, which contract is specifically re-

ferred to and set forth in the first further and

separate answer to the Complaint, and that these

respondents would be deprived of property without

due process of law.

Wherefore these respondents, having fully an-

swered the Complaint, respe<3tfully pray for an

order of the Board dismissing said C^omplaint.

/s/ riREEX, LANDYE &
PETERSON,

Attorneys for Respondents, Building and Construc-

tion Trades Council of Portland and Vicinity,

AFL, and Millwrights and Machine Erectors

Union, Local No. 1857, chartered by United

Brotherhood of Carpenters and Joiners of

America, AFL.

Affidavit of Service by Mail attached.

Received Nov. 1, 1948. N.L.R.B.
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Before the National Labor Relations Board

Nineteenth Region

Case No. 36-CA-l

In the Matter of

LLOYD A. FRY ROOFING COMPANY, a Cor-

poration; VOLNEY FELT MILLS, INC., a

Corporation; ST. JOHNS MOTOR EXPRESS
COMPANY, a Corporation,

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS.

Case No. 36-CB-2

In the Matter of

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-

ITY, AFL, a Labor Organization; MILL-

WRIGHTS AND MACHINE ERECTORS
UNION, Local No. 1857, Chartered by United

Brotherhood of Carpenters and Joiners of

America, AFL, a Labor Organization,

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS.
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Tuesday, November 9, 1948

Pursuant to notice, the above-entitled matter

came on for hearing at 2 :30 p.m.

Before: Peter F. Ward, Trial Examiner.

Appearances

:

MELTON BOYD,
Seattle, Washington,

Appearing for the National Labor Re-

lations Board.

E. J. EAGEN,
Seattle, Washington,

Appearing for the Petitioner, Inter-

national Association of Machinists.

JAMES LANDYE,
Corbett Building, Portland, Oregon,

Appearing for Respondent Building

Trades, and Local No. 1857; also

for Fred Manash, Secretary of the

Building Trades.

WILFORD C. LONG,
Pittock Block, Portland, Oregon,

Appearing for Respondent St. Johns

Motor Express Company.

HUGH L. BARZEE,
Pacific Building, Portland, Oregon,

Appearing for Respondent Lloyd A.

Fry and Vobiey Felt Mills, Inc.
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PROCEEDINGS

Mr. Boyd: The General Counsel at this time

asks that the court reporter shall note that which

has been marked for identification General Coun-

sel's Exhibit No. 1, being the formal pleadings in

this case which the General Counsel at this time,

after examination b}^ other Counsel to this pro-

ceeding, will offer in the record. As a matter of ex-

planation to you, because it is voluminous, on the

righthand side of this folder are the pleadings

themselves; on the lefthand side of the folder are

affidavits, motions, and orders.

Mr. Barzee: No objection.

Mr. Landye: No objection.

Mr. Long: No objection. [8'^]

Mr. Eagen: No objection.

Trial Examiner Ward: General Counsel's ex-

hibit number one will be received in evidence.

(Whereupon, Exhibit No. 1, having pre-

viously been marked Toi' identification, was re-

ceived in evidence.)

Mr. Boyd: Further addressing myself to the

pleadings [9] now admitted in evidence and in this

record, I move that the matters contained as the

second and further separate answer of the respond-

ents Construction Trades Council of Portland and

Vicinity and Millwrights and Machine Erectors

Union, who now—and in all subsequent references

I will use the expression '*The Council and tlie

* Page numbering appearing at top of page of original Reportert

Transcript of Record.
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Millwrights,'' as that expression has been used in

the pleadings—that that second and further separate

answer contained in paragraphs number Roman on(^,

two, three, and four appearing on pages four and

live of the answer filed by the respondents. Council

and Millwrights, be stricken.

Mr. Long: Mr. Examiner, as attorney for the

respondent St. Johns Motor Express we desire to

join in the motion and for like reasons as expressed

by Mr. Boyd.

Trial Examiner Ward: Join in the motion to

strike ?

Mr. Long: Correct.

Mr. Eagen : The machinists desire to join in the

motion to strike as affirmative defense.

Trial Examiner Ward : Council and Millwrights,

do they join in the motion?

Mr. Landye: Beg pardon, sir?

Trial Examiner Ward : That was an unnecessary

statement of the Examiner. I just wondered if

everybody was going to join in the motion.

Mr. Landye: Counsel for the Building Trades

Council will [10] not join.

Mr. Barzee : Neither will Counsel for Fry and

Volney.

Trial Examiner Ward: Let me see that. The

Examiner read the pleadings during the recess. The

last case the Examine]^ heard before coming out to

the northwest was in New York. I had a similar

])roposition there. The motion will be granted. In-

asmuch as the Examiner has no jurisdiction to hear

nny /-barge that has not been investigated, or ])ev-
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mitted to be filed by the General Counsel's offices,

it's beyond the scope of the jurisdiction of the Ex-

aminer to hear. [11]

Mr. Boyd: If the Examiner please, there is

among the formal documents in the formal file the

order of the Regional Director of the National

Labor Relations Board issued October 27, 1948, di-

recting the taking of depositions of witnesses in

Chicago, namely, R. R. Lautermilch and J. R. Baker

and Lloyd A. Fry. Pursuant to that order, the de])-

ositions of Lautermilch and Baker were taken in

Chicago. The application having been made by the

respondents Fry and Volney, it was decided b}'

Counsel for those respondents in Chicago not to [25]

call as a \vitness Lloyd A. Fry. Subsequent to the

taking of the depositions a transcript was made of

the testimony of these witnesses which has been

signed by them, that is Lautermilch and Baker, and

these depositions have been filed with the Regional

Director of the Ninteenth Labor Relations Board

who has directed me to transmit them to you as tbc

Trial Examiner in this case. At this time, that

which is marked on the outside as—on the second

page, correction, on the second page as the de])osi-

tion taken pursuant to this order referred to, is n<nv

tendered to the Trial Examiner. It is tendered to

the Trial Examiner subject to the obje^^tions urged

by the General Counsel to certain questions and

answers propomided by the respondent's Counsel

and the witnesses called by the respondent, as those
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objections are found, or noted in the transcript of

the testimony of the respondents on pages 8, 10, 17,

28, and 33.

Trial Examiner Ward: It is your purpose to

introduce the depositions taken at this stage of the

proceedings "?

Mr. Boyd: It is, Mr. Examiner. Whether the

Examiner desires at this stage of the proceedings to

rule on the objections made at that time is another

matter, but it is now filed with the Regional office

as a part of the formal papers.

Trial Examiner Ward: I think we will give it

General Counsers number two. [26]

Mr. Boyd : You may do so so far as the number-

ing is concerned, but the record discloses that the

depositions were taken at the request of the re-

spondents Fr}^ and Yolney.

Trial Examiner Ward : Very well ; I understand

that. We will give it a number, General Counsel's

number two and received under the condition as

stated by the General Counsel.

(Whereupon, the document referred to was

marked General Counsel's Exhibit No. 2 for

identification and received in evidence.) [27]
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GENERAL COUNSEL'S EXHIBIT No. 2

United States of America

Before the National Labor Relations Board

Nineteenth Region

Case No. 36-CA-l

In the Matter of

LLOYD A. FRY ROOFING COMPANY, a Cor-

poration; VOLNEY FELT MILLS, INC., a

Corporation; ST. JOHNS MOTOR EX-
PRESS COMPANY, a Corporation,

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS.

Case No. 36-CB-2

In the Matter of

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-

ITY, AFL, a Labor Organization; MILL-
AVRIGHTS AND MACHINE ERECTORS
UNION, LOCAL No. 1S57, Chartered by

UNITED BROTHERHOOD OF CARPEN-
TERS AND JOINERS OF AMERICA, AFL,

a Labor Organization,

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS

DEPOSITIONS OF R. R. LAUTERMILCH
AND J. R. BAKER

The depositions of R. R. Lautermilch and J. R.
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General CVmiisel's Exhibit No. 2— (Continued)

Bakoi', called by the Respondents, Lloyd A. Fry

Roofing Company and Yolney Felt Mills, Inc., pur-

suant to Order Granting Application to Take De})-

ositions, dated the 27th day of October, 1948,

signed by Thomas P. Graham, Jr., Regional Direc-

tor, National Labor Relations Board, Nineteenth

Region, and jmrsuant to Section 203.30 of the

Board's Rules and Regulations, Series 5, as

amended, before Earl W. Radford, a Notary Public

of the State of Illinois, in Room 1440, 120 South

La Salle Street, Chicago, Illinois, on Monday, No-

vember 1, 1948, at 2:00 o'clock p.m.

Present

:

MR. MELTON BOYD,
Attorney, Appearing in Behalf of the

General Counsel, National Labor Rela-

tions Board;

MESSRS. LEDERER, LIVINGSTON,
KAHN & ADSIT,

120 South La Salle Street,

Chicago 3, Illinois, and

MR. HUGH L. BARZEE,
Pacific Building,

Portland, Oregon, by

MR. PHILIP C. LEDERER,
j

On J3ehalf of Respondents.
I

MESSRS. GREEN, LANDYE & PETERSON,
1003 Corbett Building,

Portland, Oregon, and

I
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General Counsers Exhibit No. 2— (Continued)

MR. DANIEL I). CARMELL,
130 North Wells Street,

Chicago 6, Illinois, by

MR. JOSEPH E. GUBBINS,
On Behalf of Bnildint;- and Construction

Trades Council of Portland and Vicinity,

AFL.

Mr. Lederer: Today, respondents Lloyd A. Fry

Roofing Company and Yolney Felt Mills, Inc., will

take the depositions of Mr. R. R. Lautermilch and

Mr. J. R. Baker, in pursuance of an Order signed

by Thomas P. Graham, Jr., Regional Director, Na-

tional Labor Relati(^ns Board, Nineteenth Region,

on October 27, 1948, ordering the taking of said

depositions pursuant to Section 203.30 of the

Board's Rules and Regulations, Series 5, as

amended.

Said Order specifies that said depositions shall

be taken before one Alfred Frederick, official Court

Reporter for Cook County. Mr. Alfred Frederick

is a Reporter for the Edward J. Walsh Court Re-

]:>orting Service, aiid said service has seen fit to

s<'nd to the place of taking these depositions one

Earl W. Radford in the place and stead of said

Alfred Frederick.

It is stipulated by and between counsel for the

Building and Construction Trades Council of Port-

land and Vicinity and Millw^rights and Machine

Erectors Union, Local No. 1857, Chartered by

United Brotherhood of Carjx'uters and Joiners oC
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General Counsel's Exhibit No. 2— (Continued)

America, and counsel for the respondent companies

here present, that these depositions may go forward

before the said Earl W. Radford in the place and

stead of the said Alfred Frederick, before whom
these depositions were scheduled to be taken, and

that the said Earl W. Radford may have the same

powers and authority accorded the said Alfred

Frederick under the terms uf said ()rd(^r of October

27th.

R. R. LAUTERMILCH
called as a witness by the respondents, Lloyd A. Fry

Roofing Company and Volney Felt Mills, Inc., hav-

ing been first duly sworn to testify the truth, the

whole truth and nothing but the truth, deposed as

follows

:

Direct Examination

Bv Mr. Lederer:

Q State your name, please.

A. My name is Ralph R. Lautermilch.

Q. Your address, Mr. Lautermilch ?

A. Business address?

Q. State both.

A. My business address is 400 West Madison

Street, Chicago, Illinois. Mj residence is 2731

Simpson Street, Evanston, Illinois.

Q. What business is carried on at 400 West

Madison Street, Chicago, Illinois?

A. The business is the business of building, and

general contracting.

Q. Is that a partnership or a cor])oration, or
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General Couiosers Exhibit No. 2—(Continued)

(Deposition of R. R. Lautermilcli.)

what is it/ A. That is a corporation.

Q. What is the name of the corporation/

A. The full name of the corporation is Camphell-

Lowrie-Lautermilch Corporation. [5*]

Q. Are you an officer of that corporation /

A. I am.

Q. What is your official title as officer?

A. I am the President of the corporation.

Q. Were you the President of that corporation

on the 21st day of February, 1947 / A. T was.

Q. And at all times since that date i

A. Yes.

Q. I have a document here, entitled "Memo-
randum of Agreement,'' which I have marked

Respondent Companies' Exhibit 1, for the pur})os('

of identification. I shoAv you this document, Mr.

Lautermilcli, and ask you to look at it, and then

tell whether or not it b(^ars your signature on be-

half of Campbell-Lowrie-Lautermilch Corporation.

(Handing document to the witness.)

A. Yes. I identify the signature, and the agree-

ment.

Q. State how you happened to enter into this

agreement on behalf of your company with Build-

ing and Construction Trades Council of Portland

and Vicinity.

A. The agreement was presented to me by the

Building and Construction Trades Council, with the

request that [6] we sign it, and as this is the usual

procedure, the agreement was signed b}' myself.
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General Counsel's Exhibit No. 2— (Continued)

(Deposition of R. R. Lautermilch.)

Mr. Lederer: The respondent companies olt'er

this document, marked Respondent Companies' Ex-

hibit 1, for the purposes of identification, into evi-

dence as Respondent Companies' Exhilnt 1.

Mr. Boyd: No objection on the part of counsel

appearing for the General Counsel.

Mr. Gul)bins: No objection from the Building

and Constrifction Trades Council of Portland and

Vicinity.

(A photostatic copy of the document referred

to, marked ''Respondent Companies' Exhibit

1," is attached to and made a part of these

depositions. See Transcript, page 12, agree-

ment to substitute photostatic copies.)

Q. (By Mr. Lederer) : I show you what pur-

ports to be a letter dated March 7, 1947, purporting

to come from Campbell-Lowrie-Lautermilch Corpo-

ration, addressed to Portland Building Trades

Council, Portland, Oregon: "Attention: Mr. Fred

Manash, Seci-etary," "Re: ]Joyd A. Fry Roofing

Company Felt Plant, Portland, Oregon," which

said document 1 liave Tuarked Respondent Coni-

l)anies' [7] Exhi])it 2, for identification. I will ask

you whether that document l)ears your signature.

(Handing docmuent.to tlie witness.)

A. Yes, sir. That is my signature.

Mr. Lederer: I offer said document, marked

Respondent Companies' Exhibit 2, for the purposes

of identification, into evidence as Respondent Com-

panies' Exhil)it 2.

I
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General Coiinsers Exhibit No. 2— (Continued)

(Deposition of R. R. Lautermilch.)

Mr. Boyd: Objection is made by counsel for the

(leneral Counsel to the relevancy of this doeuiiu'iit.

(A photostatic copy of the document referred

to, marked "Respondent Companies' Exhibit

2," is attached to and made a part of these

depositions. See Transcript, page 12, agree-

ment to substitute photostatic copies.)

Mr. Lederer: No further questions.

Cross-Examination

By Mr. Gubbins

:

Q. In the last paragraph, the third line, appears

the word ''Owner." Will you state for the record

just what that word has reference to^/ [8]

Mr. Boyd: I am preserving an objection to this

line of testimony, because of its irrelevancy. It is

understood that the witness will be permitted to

answer your question.

The Witness: Where I state ''Owner," I had in

mind Mr. Fry, Sr., of the Fry Roofing Company,

and the Volney Felt Mills.

Mr. Gubbins: That is all.

Cross-Examination

By Mr. Boyd:

Q. Do you have an independent recollection, Mv.

Lautermilch, of the occasion of writing that letter?

I mean, without refreshing your recollection Troiii
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Genei-al Coiinsers Exhibit No. 2—(Continued)

(Deposition of R. R. Lautermilch.)

an examination of the letter, can yon think l^ack

and recall the circumstance of writing that letter'?

A. No, no particular circumstance, other than

that we operate as an organized outfit, and we are

often requested to sign similar letters with other

organizations.

Q. Who in this case requested such letter?

A. I cannot recall that at the moment.

Q. You do not recall what occasioned the writing

of the letter, then?

A. No, other than my own opinion that it was

witli [9] the idea of keeping the job organized.

Q. I infer from the fact that no other questions

were directed to you that you were not in Portland

in the latter ])art of August or the early part of

September of 1947, in person?

Mr. Lederer: Objection, on the basis that such

question goes beyond the scope of the direct exami-

nation.

Mr. Boyd: I renew the question. He is preserv-

ing an olxiection for the record.

The Witness: I think I cannot answer that.

Q. (By Mr. Boyd) : Who was your man in

charge at that time?

A. We had a superintendent by the name of

Eric Norling.

Q. And he was the sui^erintendent in charge of

construction of the building that was then being

built by Fry Roofing Com]:»any?
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General Counsers Exhibit No. 2— (Continued)

(Deposition of R. R. Lautermilch.)

A. That is correct, or the Vohicy Pajx-r Mill

Company.

Q. I AYill not take you to task on that. 1 mean,

it was l)eing- built at that time at the site adjacent

to that of the Fry Roofing Company?

A. Yes, sir.

Q. Your contract for the construction of [10]

that iHiilding, though, had originally been executed

between your corporation and Fry Roofing Com-

pany, had it not?

A. I think that is correct.

Mr. Boyd: That is all.

Redirect Examination

By Mr. Lederer:

Q. Ml*. Lautermilch, I would like to ask you,

referring again to Respondent Companies' Exhibit

1, did you liaA'e any other construction jobs in

Portland, Oregon, or around the vicinity of Port-

laud, Oregon, on that date, tliat is, February 21,

1947?

A. No, other than the job for the Fry Roofing

Company. This was the only operation we liad at

til at date, or near that date.

Q. Calling your attention again to Respondent

Com]janies' Exhibit 2, I believe you stated on cross-

examination that, referring specifically to the last

])aragraph of said document, the use of the word

"Owner" referred to Mr. Lloyd Fry for the A^)liiey

and Fry companies, is that correct ?
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General Counsel's Exhibit No. 2— (Continued)

(Deposition of R. R. Lautermilch.)

Mr. Boyd: 01)jection preserved, on tlie ground

stated bef'or(\

The AVitness: Tliat is correct.

Q. (By Mr. Lederer) : Is it your luiderstanding

that Mr. [11] Fry individually was the owner?

A. To the extent that he was able to direct oper-

ations and procedure.

Q. Did you at that time deal with the Volney

and Fry companies, as represented by Mr. Fiy, Sr. I

A. Yes.

Q. You knew of the existence of those com-

panies^ A. Yes, sir.

Q. And did you also know that it was the Yolney

company and the Fry company, the parent corpo-

ration, who washed the construction work done in

Portland? A. Oh, yes; yes, sir. [12]
* * *

/s/ R. R. (RALPH)
LAUTERMILCH.

Subscribed and sworn to before me this 3rd day

of November, A.D. 1948.

[Seal] /s/ EARL W. RADFORD,
Notary Public.

My Commission expires September 8, 1949. [L'J]
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J. R. BAKER
called as a witness by the respondents, Lloyd A. Vvy

Roofing Company and Volney Felt Mills, Inc., 1 lav-

ing- been first duly sworn to testify the truth, the

whole truth and nothing but the truth, de]josed as

follows

:

Direct Examination

By Ml'. Lederer:

Q. Will 3^ou state your full name?

A. John R. Baker.

Q. Your address?

A. Business address, 5818 Archer Road, Sum-

mit, Illinois.

Q. By whom are you employed?

A. Volney Felt Mills, Inc.

Q. In what capacity?

A. Chief engineer.

Q. How long have you been so employed?

A. Fourteen years.

Q. You were so employed all during the year

1947? A. Yes, sir.

Q. Did you have any connection with the open-

ing of the Yolney Felt Mills' plant in Portland,

Oregon i A. Yes, sir.

Q. Tell just what you did, and in what capacity,

in connection with that project.

A. I went to Portland and retained a contract-

ing [14] company to supply the labor and tools and

material

.
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Q. AVill you identify what you are saying, as

to date?

A. That was some time the hitter part of March.

Q. Of what year? A. 1947.

Q. You did what?

A. I made an agreement with St. Johns Motor

Express.

Mr. Lederer: I am going to move that that last

clause be stricken, as not responsive.

Mr. Boyd: I would urge that the remark be left

in, but invite the witness later to explain the re-

mark, in the course of his testimony.

Mr. Lederer: Then I withdraw m}^ motion to

strike.

Q. You got out to Portland in March of 1947,

is that right? A. Yes, sir.

Q. What were you instructed to do when you

went out there?

A. I was instructed to make ari-angements witli

some contracting concern to supply labor and tools

and perform the work of setting up machinery in

a new paper mill, a new felt mill.

Q. What did you do in i:)ursuance of your in-

structions when you went out to Portland? [15]

A. I contacted the St. Johns Motor Express, and

made an agreement with them, for them to handle

the work for me.

Q. Did you tell St. Johns Motor Express any-

thing about the hiring of labor?

A. Yes, I did.
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Q. What did you tell them, ixud when.'' Maybe
you had l)etter state when this conversation took

phxce, and with whom.

A. This conversation was with Mr, Eggelston,

of the St. Johns Motor Express, and was some time

the latter part of March.

Q. 1947? A. 1947.

Q. Where did it take place ?

A. It took place in the office of the Lloyd A. Fr\'

Roofing- Company, at Portland.

Q. What did you say to Mr. Eggelston, and what

did he say to you?

A. I told him that we would have to use Ma-

chinists Union No. 63 of the American Federation

of Labor, to set up this machinery.

Q. Was that wlmt you had been instructed In'

your principals to tell him? A. Yes, sir. [Ui]

Q. What did he say to you?

A. He said that was satisfactory to him.

Q. Were you, on behalf of Volney Felt Mills,

Inc., in complete charge of the setting of machinery?

. Mr. Boyd: That is objected to.

The Witness : I was.

Q. (By Mr. Lederer) : AVere you instructed by

your principals, Volney Felt Mills, Inc., to super-

vise the setting of machinery?

Mr. Boyd: I object.

The Witness: I w^as.

Mr. Boyd: The point of the objection is that the

witness has identified that his principals weic I-'ry
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Roofing Company and Volney Felt Mills, his only

identification being that of the resident engineer of

Fry Roofing Company.

Mr. Lederer: Subject to those objections, I haAe

no objection to permitting the addition of the name

"Fry Roofing Company" to Yolney Felt Mills,

wherever that name aj^pears.

Q. (By Mr. Boyd) : Would your answer be the

same if the questions had been directed to you, that

your principals, Fry Roofing Company and Volney

Felt Mills, directed this action be taken ?

A. That is right. [17]

Mr. Boyd: I do not urge the objection, then.

Q. (By Mr. Lederer) : Did you personally have

anything to do with the hiring of any employees for

the setting of machinery ?

A. None whatever.

Q. J)id you know anything about whom St.

Johns Motor Express Company may have hired

until after such employees had been hired !

A. No, I did not.

Q. When, after March of 1947, was the first

time you discussed with anyone the question o\'

employees for the setting of machinery?

A. About the 15th of August.

Q. What year? A. 1947.

Q. Was that a conversation ? A. Yes, sir.

Q. State the date on which the conversation took

place, the place at which it took place, and who

were present.
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A. The conversation took place in the office of

the Lloyd A. Fry Hoofing Company, in Portland,

Oregon, on the 15th of August, 1947, between my-
self and Mr. Eggleston, of the St. Johns Motor

Express, at which I told him I was ready to st^rt

Avork, and wished that [18] he would get men on

the job.

Q. What did he say, if anything?

A. He said he would get busy and get them out

there right away.

Q. Did you have any discussion with Mr. Eggle-

ston at that time as to who the men could be who

would be i:>ut on the job '? A. I did not.

Q. ^A'hen was the next time that you entered

into any discussion as to the employment of men

for the setting of machinery Y

A. About the 29th of August.

Q. What year? A. 1947.

Q. Was this a conversation ? A. Yes, sir.

Q. Was this conversation over the tele))hone, or

face to face? A. It was face to face.

Q. Please state where it took place, and who was

present.

A. It took place in my office, in the Felt Mill

Building, with Mr. Eric Norling, Superintendent

for Campbell-Lowrie-Lautermilch Corporation.

Q. Was anyone else present ? [19]

A. No, sir.

Q. What did he say to you, and what did yon

sav to him?
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A. He came to me and said he had been in-

formed by the Building Trades Council that if we

did not get rid of this other union, there wouldn't

be any strike, but the men just wouldn't come to

work any more.

Q. By "this other union," what union was he

referring to? A. Machinists Union No. 63.

Q. Was he relating something that had been

told to him, is that what that conversation was?

A. Yes, sir.

Q. Told to him by whom ?

A. Mr. Manash.

Q. And who is Mr. Manash ?

A. He is Secretary, I think, of the Building

Trades Council.

Q. A. F. ofL.? A. A. F. ofL.

Q. What did you say to Mr. Norling?

A. I told him I would get in touch with Mr.

Eggleston of St. Johns Motor Express and see what

could be done about it. [20]

Q. Then did you get in touch with Mr. Eggle-

ston? A. Yes, sir.

Q. How ?

A. I called him by phone right away.

Q. And what did you tell him %

A. He came over to my office.

Q. This was on August 29, 1947 ?

A. Yes, sir.

Q. Did you have a conversation with him in

vour office f A. Yes, sir.
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Q. Tell what was said.

A. I told him it didn't look like we were i»'oing

to be able to finish the job with those men, that he

would have to put on some men who were satisfac-

tory.

Q. What else did you tell him, if anything?

A. I told him he would have to do it.

Q. Did you have any other discussions about

the employment of men for the setting of ma-

chinery? A. No, sir. [21]

Cross-Examination

By Mr. Boyd: [22]

Q. Was it your understanding, from Norling's

statement to you, that Manash had reference to the

men working for Campbell - Lowrie - Lautermilch

Corporation as being the j^ersons who would I'efuse

to come to w^ork if the machinists were kept on the

job?

Mr. Lederer: Objection.

The Witness: That was my understanding. [28]

« * •

Q. Did Manash talk with you on Tuesday, or

any time in the week that followed Labor Day,

concerning the replacement of them ?

A. I don't think so, no.

Q. Did he inform you at any time, oi' did Xoi-d-
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strom, or the Millwrights' Union at any time in-

form you, that your company would be put on the

unfair list unless they were replaced ?

A. No, sir.

Q. Were you in the employ of the company in

1944 when other machinery was put into the build-

ing that was built to replace that which burned?

A. Yes, sir.

Q. At that time, or as a result of the installa-

tions made at that time, had there ])een an effort

made by Manash then to have your company em-

ploy members of the Machinists Union to install

machinery ?

A. I had been told there had been, yes.

Q. That was not a matter, then, of your own

personal experience? A. No.

Q. Was that told to you within a communication

of your company % A. Yes, sir.

Q. It came to you in your capacity as the en-

gineer [32] in charge of operations ?

A. Yes, sir.

Q. Was that circumstance a factor taken into

account by you in directing St. Johns to em^^loy

machinists to do this job? A. Yes, sir.

Q. At the time this work was done at the plant,

who was the plant manager ?

A. You mean the original ?

Q. No. I am speaking now of the last work

done. A. Mr. B. B. Alexander.

Q. Your companies, or your principals, Volney
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and Fry, had not entered into any collective bar-

gaining agreement with these employees, these ma-

chinists employed by St. Johns, to do this work?

A. I think they had four years before. I

couldn't say for sure.

Q. I mean on this particular jol).

A. No, sir.

Q. Did you have on this particular job a con-

tract with any labor organization with reference to

installing the work, installing this machinery?

Mr. Lederer: Objection. The question calls for

a conclusion on the part of the witness, and I think

the witness has already testified that he has [33]

no personal knowledge of any such situation.

Mr. Boyd: Counsel for the company has re-

served an objection in the I'ecord.

Will you read the question to him ?

(Question read by the Reporter.)

The Witness: No. [34]

Redirect Examination

By Mr. Lederer:

I Q. Some time ago you testified, I believe, on di-

rect examination, that you specified to l^\v. P^gglc-

ston, of St. Johns, that he hire in (Connection with

the setting of machinery Local 63 ^Machinists, Ainer-

I

ican Federation of Labor? A. That is right.

Q. Do you remember making that statement?

A. That is right.

\
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Q. And I believe you also testified on direct [36]

exannnation—correct me if I am mistaken—that

you received instructions from your piincipals,

Volney Felt Mills and Fry Roofing Company, to so

specify with reference to labor for the installing

of machinery ? A. That is right.

Q. To St. Johns Motor Express, is that right?

A. That is right.

Q. Did your jDrincipals explain to you why you

should hire Local 63, American Federation of

Labor? A. Yes, they did.

Q. What did they tell you %

A. They told me that when this previous job

went on four years before, they had promised Mr.

Manash, in the event they ever built a felt mill,

they would let Machinists Union No. 63 of the

A. F. of L. install the machinery.

Q. Did they also call your attention to any labor

contract witlr Cam^jbell-Lowrie-Lautermilch Cor-

poration ?

A. I didn't understand the question.

Q. Was there mentioned in this conversation ui

which you received instructions, as you have testi-

fied, any contract between Building Trades Council

and Campbell-Lowrie-Lautermiich [37] Corpora-

tion? A. Yes, I knew that.

Q. How did you know it ?

A. I was told by Mr. Fry that Campbell-Lowrie-

Lautermilch Corporation had a contract with the

Building Trades Council.
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Q. What were you told about that contract?

A. That is all I knew. I just knew they had a

contract.

Q. Did you know the nature of that contract?

A. No, sir. I didn't know the nature of it, no,

sir.

Q. You had no knowledge of the contents of

that contract? A. No, sir.

Q. So that when you stated on cross-examina-

tion that Fry and Volney companies had no eon-

tract with any labor organization for the setting of

the machinery on this job, you did not know

whether or not a contract between Campbell-Low-

rie-Lautermilch Corporation and the Building

Trades Coimcil was a contract to cover the ma-

chinery setting on this job?

A. I knew that it didn't cover it.

Q. How did you know that ?

A. Campbell-Lowrie-Lautermilch had nothing to

do with setting the machinery. [38]

Q. When you stated, however, that there was no

contract with a labor organization for the setting

of machinery, you assumed that the Campbell-Low-

rie-Lautermilch arrangement with Fry Roofing

Company and Volney Felt Mills was not a contract

with a labor organization for the setting of ma-

chinery, is that right? A. That is right.

Q. And if, by any chance, the dealings that

Campbell-Lowrie-Lautermilch Corporation had with

the Building- Trades Council, A. F. of L., had con-
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stituted a contract for the setting of machinery,

you would not know anything about that ?

A. That is right. [39]

/s/ J. A. (JOHN) BAKER.
Subscribed and sworn to before me this 3rd day

of November, A.D. 1948.

[Seal] /s/ EARL W. RADFORD,
Notary Public.

My Commission expires September 8, 1949.

Received in evidence Nov. 9, 1948. [40]

Mr. Boyd : Very well, your Honor. Now, may I

at this time, then, offer in the record a further

document which now would be marked for identifi-

cation General Counsel's Exhibit number three? As

a Avord of explanation, it is a stipulation of fact

that was worked out at the time of taking the

depositions in Chicago—here is a copy of it—and

relates [28] to the operations of the respondents

Fry and Volney in commerce, as to their corporate

character as to the phices of their operation, and as

to the dollar volume of their operations. It should

be noted by the Trial Examiner that the stipulation

in paragraph numbered four, Roman four, reserves

the position taken by the respondents Fry and

Yolney. that the operation of setting the niachinerv
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in the building of Fry and Vohiey, in which work ot!

setting the machinery the machinists were engaged

at the time of the discharge allegHul in tliis pro-

ceedings, that tlie respondents Fry and Vohiey

urge and contend that that operation was not an

operation affecting commerce. Tliat is the position

they took in their pleading. They desire to resei've

that position in this stipulation relating to the

facts as bearing upon their operations in com-

merce. Is that a correct statement"?

Mr. Barzee: That is a correct statement. We
are still relying on that position. [29]

(Whereupon, the document referred to was

marked General Counsel's Exhibit No. 8 for

identification and received in evidence.) [31]
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GENERAL COUNSEL'S EXHIBIT No. 3

United States of America Before the National

Labor Relations Board, Nineteenth Region

Case No. 36-CA-l

In the Matter of

LLOYD A. FRY ROOFING COMPANY, a Cor-

poration; VOLNEY FELT MILLS, INC., a

Corporation; ST. JOHNS MOTOR EXPRESS
COMPANY, a Corporation

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS.

Case No. 36-CB-2

In the Matter of

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICINITY,
AFL, a Labor Organization ; MILLWRIGHTS
AND MACHINE ERECTORS UNION,
LOCAL No. 1857, Chartered by UNITED
BROTHERHOOD OF CARPENTERS ANi)
JOINERS OF AMERICA, AFL, a Lal)or Or-

ganization

and

INTERNATIONAL ASSOCIATION OF MA-
CHINISTS
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STIPULATION ON FACTS RELATING TO
RESPONDENTS' OPERATIONS AFFECT-
ING COMMERCE

Lloyd A. Fry Roofing Company and Volney Felt

Mills, Inc., respondents herein, b}' their midersigned

(•ounsel, and the undersigned Melton Boyd, attorney

for the General Counsel of the National Labor Re-

lations Board, stipulate in the above captioned pro-

ceedings as follows:

I.

Lloyd A. Fry Roofing Company, on the dates

alleged in the Complaint herein, was and now is a

corporation duly organized and existing by virtue

of the laws of the State of Delaware, and licensed

to engage in business in the State of Oregon, and in

ten other states of the United States. Its principal

offices are in Chicago, Illinois, and its place of busi-

ness in Oregon is at its plant at 3750 N. W. Yeon

Avenue, Portland, Oregon, where it is engaged in

the manufacture, distribution, and sale of felt roof-

ing. Its total annual business at its several plants

throughout the United States is in excess of $1,-

000,000. Included in this figure is the doUai* volume

of its business at its plant at Portland, Oi-egon,

where annually it purchases materials and sup])lies

valued in excess of $100,000, of which nioi-c than

30% is transported to this place of business in inter-

state commerce from states other than the State of

Oregon, and annually it sells and distributes its

products produced at this 2jlant valued in excess of

$l!00,000, of which more than 40% is transported

from its place of business in Oregon in interstate

commerce to destination in other states.
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II.

Volney Felt Mills, Inc., on the dates alleged in

the Complaint herein, was and now is a corporation

duly organized and existing by virtue of the laws

of the State of Delaware, and licensed to engage in

business in the State of Oregon, and in three other

states in the United States. Its principal offices are

in Chicago, Illinois, and its place of business in

Oregon is at its plant at 3750 N. W. Yeon Avenue,

Portland, Oregon, where it is engaged in the manu-

facture, distribution and sale of roofing felt. Its

total annual business at its several plants through-

out the United States is in excess of $1,000,000. In-

cluded in this figure is the dollar volume of its

business at the plant at Portland, Oregon, where

annually it purchases materials and supplies valued

in excess of $100,000, of which more than 20% is

transported to this place of business in interstate

commerce from states other than the State of

Oregon, and annually it sells and distributes its

products produced at this plant valued in excess of

$200,000, of which more than 20% is transported

from its place of business in Oregon in interstate

commerce to destination in other states.

III.

Volney Felt Mills, Inc., operates as a subsidiary of

Lloyd A. Fry Roofing Company, each corporation

having directors and officers in common.

*

Respondents Lloyd A. Fry Roofing Company and

Volney Felt Mills, Inc., deny that any of the work

i
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being done at the tiiiic and place speeitiod in the

Complaint affected coninierce.

Dated November 2, 1948.

LLOYD A. FRY ROOFING
COMPANY and VOLNEY
FELT MILLS, INC.,

By LEDERER, LIVINGSTON,
KAHN AND ADSIT,

HUGH L. BARZEE,
By /s/ PHILIP C. LEDERER,

Their Attorneys.

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-
ITY, AFL,

MILLWRIGHTS AND MACHINE ERECTORS
UNION, LOCAL NO. 1857, Chartered by

UNITED BROTHERHOOD OF CARPEN-
TERS AND JOINERS OF AiMERICA, AFL,

By /s/ DANIEL D. PARMELL,

By /s/ JOSEPH E. GUBBINS,
Their Attorneys.

/s/ MELTON BOYD,
Attorney for the General Counsel of the National

Labor Relations Board.

Received in evidence Nov. 9. 1948.
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B. B. ALEXANDER
a witness called on behalf of the Petitioner, being

first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Boyd:

Q. You are Mr. Alexander? A. Yes, sir.

Q. AVill you state your name in full?

A. B. B. Alexander.

Q. And you are what?

A. I am the Portland manager of Fry Roofing

and Volney Mills.

Q. And were you such throughout the year of

1947? A. Yes, sir.

Q. Last year. You were then in charge of the

operations of these two companies during the time

of the installation of the machiner^^ at the new

Felt Mills known as the Volney Felt Mills, Inc.?

A. Yes, sir.

Q. Would you please state, Mr. Alexander, an

approximate figure of the dollar value of the ma-

chinery that was installed in the Volney Felt Mills'

building beginning in late August of last year and

until the time of its [33] completion, which I un-

derstand is in January of this year ?

A. Well, that would only be a sort of a guess.

Q. Your best estimate of what the value of the

machinery is what is being asked for.

A. I would say around $175,000 perhaps, one

hundred fifty to one lumdred seventy-five.

Q. And that machinery was procured where?
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A. Well, it was in-ocnred—the most of it was

procured in Wisconsin; other parts of it, I wouldn't

know from where all parts of it came.

Mr. Landye: Mr. Boyd, I didn't want to inter-

rupt. I was talking about the question on St. Johns.

You are back on Volney, is that correct?

Mr. Boyd: That was the purpose. I will come

to St. Johns in a moment.

Mr. Landye: Oh.

Mr. Boyd: May I have the answer of the wit-

ness ?

(Last answer of the witness read back by

the Reporter.)

Q. (By ^Ir. Boyd, coiitimiiiig) : Insofar as n'ou

knoW', w^as any of it manufactured in the state of

Oregon ?

A. I would say probably some small parts of it.

T!iis was a used machine, and we did have parts

that were manufactured here for the machine.

Q. Well, was the machinery machinery that had

been used in other o])erations of Fry Roofing or

Yolney [34] A. No.

Q. It had been purchased from another felt mill

operations in Wisconsin ?

A. Yes, or pai)er mill.

Q. By what means was it shipped from Wis-

consin to Oregon?

A. It was shipped by railroad.

i
Q. Was it all delivered to the plant site before

1
the installation began, or was some of it received

I

after the installation began 1
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A. I think it was all delivered and stored in

the roofing plant building prior to the starting of

the installation.

Q. Now, as a matter of information helpful to

the Trial Examiner, the Volney Felt Mills' build-

ing occupies a parcel of ground here in the city of

Seattle—I mean the city of Portland, does it not?

A. Yes, sir.

Q. And immediately adjacent to it, fronting

on the same street, is another building that is occu-

pied by Fry Roofing Company?

A. That is right.

Q. And at that time, in 1947, your Company was

engaged in the construction of this new building

that was later occupied as the Volney Felt Mi lis
^

manufacturing plant? A. Yes, sir.

Q. And the machinery, when received, was, to

your recollection, [35] ]^ut in storage in the Fry

Roofing Company building until such time as there

was occasion to install it and you moved it from

that building over to the new building of Volney

Felt Mills? A. That is correct.

Q. Do you recall when it was that the first of

the machinery was shipped to your plant here?

A. Well, it was in the first part of 1947. I would

say January, February, and March.

Q. Was that at about the time the new building

was begun?

A. Yes ; the new building was started, 1 believe,

about the same time. It might have been some of

this machinerv came in before the building was
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started. I am just not clear on that. The machin-

ery had been procured before the building was
under way. [36]

* * *

GENERAL COUNSEL'S EXHIBIT No. 4

[Letterhead]

Lloyd A. Fry Roofing Company
Manufacturers

3750 N. W. Yeon Avenue

Portland 8, Oregon

September 26, 1947

National Labor Relations Board

310 Corbett Bldg.

Portland, Oregon

Attention

:

Thomas P. Graham, Jr.

Gentlemen

:

In reply to your letter of Se]jtember 24th, and

enclosures addressed to the Lloyd A. Fiy Roofing

Company.

Lloyd A. Fry Roofing Company do not have any

project under construction and had no comiection

with em])loyiiig oi- terminating the employment of

the persons mentioned in your enclosed charges.

Volney Felt Mills, Inc. did let a general contract

to St. Johns Motor Express Company- to moAc,
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place and install cei-tain felt mill machinery in a

new felt mill plant located near the roofing plant

of the Lloyd A. Fry Roofing Company on N.W.

Yeon Avenue, Portland, Oregon.

Yours very truly,

LLOYD A. FRY ROOFING
COMPAISTY,

/s/ B. B. ALEXANDER,
Portland Manager.

[Stamped]: Received Sept. 29, 1947, N.L.R.B.

Received in evidence Nov. 9, 1948.

R. W. JOHNS
a witness called on behalf of the Petitioner, being

first duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Boyd

:

Q. What is your name?

A. Ml-. R. W. Johns.

Q. What is your position •?

A. Business representative of the Machinists

Local 63, Portland, Oregon.

Q. Did you hold such position throughout the

year of 1947? [42] A. I did.

Q. Directing your thought to a construction

project that was going on at the plants of Fry

Roofing Company and Volney Felt Mills in the

summer of 1947, may I inquire when you first had



vs. Lloyd A. Fry Eoofing Co., etc. G5

(Testimony of R. W. Johns.)

knowledge of any work tliat was to be done there in

setting machinery ?

A. I think it was on a Monda>'—perhaps Tnes-

day—Angnst the 25th or 26th just in general eoii-

versation in the office. Mr. Detloft* who has the dis-

patching of men ont of our office made a comment

that he had liad a 'phone call from the 8t. Johns

Motor Express, and he was dispatching two ma-

chinists and two helpers to the Fry Roofing Com-

})any. Where I first actually came into contact with

it personally was on a 'phone call, Thursday after-

noon of August the 28th from Mr. Donnelly, one of

the machnists down there who was acting as a shop

man. He called me and told me that the business

represenative, a Mr. Sandstrom of the Millwiights,

had been there tklking with Mr. Taylor. [43]
jf jf X.

Q. (By Mr. Boyd, continuing) : Now, how

many men were working there at that time? [44]

A. There were four there, two machinists and

two hel])ers.

Q. What were their names ?

A. Mr. Donnelly and Mr. O'Neel were the ma-

chinists. Mr. Baker and Mr. Bozarth were the help-

ers.

Q. Now, do you know of what organization they

were members, if any*?

A. They all l)elonged to the macliinist's Local

63.

Q. Do you know what date they liad gone to

work there'?
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A. Tliey went to work on Wednesday morning;

that would be August the 27th.

Q. And the occasion for your going there that

you are now describing was on the next following-

day?

A. On the following afternoon, on a 'phone call

from Mr. Donnelly.

(J. What was the nature of the work which they

were engaged in doing?

A. They were installing machinery.

Q. And what type of machnery?

A. I don't know how to answer that question.

Machinery is machinery. There is naturally man}'

different types of machinery. I would presume from

the name of the company it would be machinery for

the manufacture of rooting materials.

Q. \¥hat ensued, or what happened after your

conversation with Taylor? [45]

A. The following conversation with Mr. Taylor

—nothing happened that day. I returned to the of-

fice. The following morning, sometime in the fore-

noon—that would be Friday— I again received a call

from Mr. Donnelly. He told me that Mr. Manash,

the secretary of the building trades Council and Mr.

Sandstrom wta-e both there and i-equested that I

come down. I had a little delay getting there, prob-

ably a half an hour, maybe three-quarters of an hour

and when I got to Fry neither Mr. Aianash nor Mr.

Sandstrom were present. I was informed by Mr.

Taylor that Mr. Manash and Mr. Sandstrom had

been there and requested that

i
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Mr. Landye: Just a minute; I move to strike

tliat as hearsay.

Q. By Mr. Boyd, continuing) : Identify Mr.

Taylor.

Mr. Boyd : Beg pardon ?

Trial Examiner Ward: 1 will deny that motion.

Q. (By Mr. Boyd, continuing) : First identify

Mr. Taylor more definitely.

A. Mr. Ta^dor was the foreman representing St.

Johns Motor Express in charge of the installation

of the machinery.

Q. Very well; now proceed.

A. Mr. Taylor told me they had been there and

requested that he remove the machinists. He again

told me that he would not have any final say on

that : it would be from his office, but he told me that

he thought that Mr. Manash and Mr. [46] Sand-

strom were at Mr. Eggleston's office.

Q. Who was Mr. Eggleston

?

A. Mr. Eggleston, as 1 found out later, was con-

nected with the St. Johns Motor Express. His offi-

cial title I don't know. Mi*. Taylor excused himself

and came Ijack in several minutes and told me that

lie bad made a 'j)hoiie call arid Mr. Manasii was in

Mr. Eggleston's office. 1 immediately left the Fry

lioofing building and went to the St. Johns Motor

Express office and I introduced myself to the ^iil,

and as T remembei' she contacted Mr. Eggleston aiid

told me to come upstairs. Mr. Eggleston at that

time had an office on rather a kind of a mezzanine

or }>alcony. In going into the office, why, Mr. Man-

ash was there. I knew him and needed no introduc-
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tion. I introducted myself to Mr. Eggleston, and we

discussed the situation at the Pry Motor Company

—or the Fry Roofing Company, pardon me, and the

removal of the machinists and replacement of Mill-

wrights and during our discussion Mr. Manash in-

formed Mr. Eggleston that he was citing him to

appear before the Executive Council of the Building

Trades Council, the Construction Trades Council to

show cause why he should not be placed on the un-

fair list. Mr. Eggleston, as I remember it, informed

Mr. Manash that he had no contract with the Build-

ing Trades Council and would not answer any sum-

mons to appear before their Executive Board. We
discussed this situation there [47] for some little

length of time, more or less in generalities, and I told

Mr. Manash and ^Ir. Eggleston I intended to use

whatever means I could to keep the machinists on the

job; that I felt they were justified in that job; it was

their work, and if St. Johns Motor Express—as far

as I know they voluntarily called the machinist

local for the men. We had no contract with them. It

was a voluntary move on their part. Mr. Eggleston,

as I remember it, told me that he was entirely sat-

isfied with the work of the machinists and felt that

we should try to keep them on the job. That was

about the end of the conversation in the St. Johns

Motor Express, then, on Friday.

Q. Well now, was Manash there throughout this

entire conversation ?

A. Yes, Mr. Manash was in the office when I ar-

rived. Mr. Manash and I left together.

Q. The two of you left together. Did anything
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else occur other than his stating- that—other than

you relate and as you relate that he stated that St.

Johns was being cited to appear before the Council ?

A. No ; not only that, he said he had served Mr.

Eggleston with a letter citing him to appear befor(^

the Executive Board. [48]

* * -H-

Cross-Examination

By Mr. Eagen:

Q. Can you tell me the day on which you had

the conversation with Mr. Manash? Was that

on A. That was on Friday.

Q. Friday. A. In Mr. Eggleston's office.

Q. August the 28th, was it? A. Yes.

Q. 1947. Now, what conversation—can you re-

late a little more fully than you did on direct as to

what was said insofar as Mr. Manash was con-

cerned at the time you were present?

A. I don't get your question, Mr. Eagen.

Q. What conversation took place? What did

Mr. Manash say?

A. There was c^uite a general discussion and Mr.

Manash had told Mr. Eggleston, or was telling him

that if failing to comply with—or to apjjear before

his Executive Board and show cause why he

shouldn't be placed on the unfair list, that that ac-

tion would be taken, the Building Trades' men
would be removed from the Fry Roofing Company

job and pickets placed on the building. [52]
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Q. What, if anything, was said to you—or strike

that. Were you a party to any of the conversation

])Tior to the Millwrights' appearance in this situa-

tion relating to affiliation of the machinists'?

A. With who?

Q. Anyone. Was there an}' discussion which you

heard, or in which you were a party to regarding

affiliation of the [53] machinists'?

A. No. i may have discussed it with many peo-

])le over the last four or five years due to the fact

that part of the time the machinists have been in

the A. F. of L.

Q. The machinists' office was in the Labor Tem-

ple at this time ?

A. It was at that time, yes.

Q. Yes. And you first went to the Pry-Volney

premises on about the 27th ?

A. On Thursday afternoon, the 27th.

Q. Yes. And that is when you first met Mr.

Taylor, was it not ? A. It is. I

Q. And in introducing yourself to Mr. Taylor,

did you })rdsent him with your personal card, your

business card?

A. I don't think I did. As my memory serves me,

Mr. Barzee, I think I gave that card to Mr. Eggles-

ton the follo^\ing morning.

Q. You do recall giving a card, you say, to Mi*.

Egglestoii ? A. Yes.
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Mr. Barzee: Mark this document as respondent

Fry and Volney's one, I suppose.

(Whereupon, the document referred to was

marked F. & V. Exhibit No. I for identifica-

tion.)

Q. I liand you a document marked F. and V. one

for [54] identification and ask you if that is the

card to which you just referred?

A. I presume it is, yes.

Q. Yes. And you have noted on the card in-

dicating that you and the union represented were

affiliated with the A. F. of L. ?

A. It probably is, yes.

Q. Look at it. A. It is.

Q. Look at it and state for the Board

A. It is.

Q. This exhibit referred to reads as follows:

''Willamette Lodge No. 63, International Associa-

tion of Machinists, Affiliated with the American

Federation of Labor."

A. I am not denying it.

Q. No.

Mr. Barzee: I offer this in evidence.

Mr. Boyd: I would object to the receipt of it in

evidence oidy on the grounds of relevancy. It is

quite clear— I was interested in fixing the date. It

[was ({uite clear that the ])resentation of this card

loccurred after the machinists were hired on the job

pnd consequently there could be no relevancy. They

iplead that they were mistaken in believing the ma-
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chinists were with the A. F. of L. They rely u|)on the

presentation of a card presented to them after the

machinists wer(^ hired. It's wholly irrelevant, and

it's only on those grounds that I object to its [55]

introduction.

Trial Examiner Ward: Objection will be over-

ruled. It will be received.

(Whereupon, the document having been

marked F. and V. Exhibit No. 1 for identifica-

tion, was received in evidence.)

RESPONDENTS' F. & V. EXHIBIT No. 1

[Business Card]

Residence: University 0881

Ralph W. Johns
Business Representative

Willamette Lodge No. 63

International Association of Machinists

Affiliated With the American Federation of Labor
505 Labor Temple

Atwater 0171 Portland, Oregon

Received in evidence Nov. 9, 1948.

Q. (By Mr. Barzee, continuing) : Was Local I

63 memliers of the A. F. of L. at that time?

A. The machinists' local 63?

Q. Yes. A. No.

Q. And neither were you, of course.

A. As an individual, yes, through other affilia-

tions.
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Q. And who was it again please who mentioned

the threat of economic sanctions?

A. Mr. Manash.

Q. Mr. Manash. And what was his language?

A. His exact language I couldn't give you.

Q. Suhstantially.

A. Sul)stantially that if the machinists were not

removed from the job that the Building Trades

Council would take strike action against Fry Roof-

ing, withdraw the building, construction trades'

workmen.

Q. Yes. You claim no contract with Volney or

Fry in connection A. Pardon? [56]

Q. You claim no contract on the part of Local

63 with Fry or Volney in this

A. That is right.

Q. ——work.

Mr. Barzee: That is all.

Trial Examiner Ward: The next gentleman this

way, do you have any questions?

Mr. Landye: Yes.

Q. (By JMr. Landye) : Was there any inquiry

by Mr. Eggleston or Mr. Taylor of the St. Johns

prioT- to August the 26th. or about the 27th, as to

what your wage rates were in the machinists union

for this particular kind of work addressed to your

office ?

A. Not to my knowledge. I would say for rJl

of you that on approximately August the 15th—

I

am not too ])ositivp of the date, but it wjis about
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that time—a gentleman called over the 'phone, in-

troduced himself over the 'phone as Bol) Wilhohn.

He made no connection at all to any firm. He told

me that he was considering bidding on a job and

wanted to know what the wage rates were and the

availability of construction machinists. Well, now,

whether that has any connection with this firm or

not, I don't know, but that is the best way T can

answer your question.

Q. Yes. A¥ell, I want to get this straight. As

far as you know, prior to August the 26th or

August the 27th, you or [57] Mr. Detloff had no

conversations with any representative of either Fr}'

or St. Johns?

A. I know of none. I don't know about Mr.

Detloff. I can si)eak positively for myself, I did not.

Q. Now, Mr. Detlotf is the financial secretary

of 63, isn't he, and the system you use up there

is that when a man wants to call for members of

machinists 63, he calls the office there of 63?

A. That is right.

Q. Which, at that time, was located at the Labor

Temple on Fourth Street, isn't that correct?

A. That is correct.

Q. And when they call in such as that, you dis-

patch the members of 63, isn't that correct?

A. That is correct.

Q. You dispatch no other man, do you, but mem-

bers of 63?

A. We have many times, Mr. Landye, dispatched

men who were not members of Machinists Local 63.

^
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Q. When you don't have available men to fill

the job yourself?

A. Sometimes we do not have available men

and sometimes when we have men who might be

members of 63 but do not have the qualifications.

Q. For that particular job?

A. That is right. [58]

Q. In other words, put it this way: It's a fair

statement that you dispatch the members of Local

63 first; if there is a membei' of 63 who can do

the job, you dispatch him? A. Certainly.

Q. Yes. Then if you have a mem])er—a jol)

comes in of which a member of 63 can't do or you

think is not competent for that particular thing,

why, you give that to a man who is not a member
of 63? A. That is right.

Q. Or a third situation would be that if all of

the jobs were filled—I mean just fresh out in the

hiring hall—that you would then give that to a

man who was not a member of 63 and he would

come in later if he stayed on the job long enough?

A. That is right.

Q. Now, these members that were dispatched on

this August the 27th, they were all members of 63

I believe you testified? A. Yes.

Q. They had been members for some time, had

they, Mr. Jones?

A. To the best of my knowledge, yes. [59]
* * *

Q. I see. Now, when you came in there, was

there anv conversation, Mr. Johns, of Mr. Egglestoi]
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asking you whether or not you were affiliated with

the A. F. of L.?

A. I can't recall, Mr. Landye; I am very honest

about it.

Q. Do you recall whether there was any con-

versation of Mr. Manash commenting on whether

or not the machinists w^ere affiliated with the A. F.

of L. or not?

A. I don't recall any conversation. I wouldn't

deny that there was because that would probably

have been the bone of [63] contention; that would

probably have been Mr. Manash 's approach to it,

so I wouldn't say that there wasn't, but I don't re-

call it, wiiat the conversation was, if there w^ere

any. [64]
* * *

Q. Well, let me ask this: What would you say

that Mr. Manash—or w^ould you say that Mr.

Manash at this time in Mr. Eggleston's office never

mentioned that he had a contract for this job?

A. No. He may have mentioned it. {^Sd"]

V. J. EGGLESTON
a witness called on behalf of the Petitioner, being

first duly sworn, w^as examined and testified as

follows

:

Direct Examination

By Mr. Boyd

:

Q. What is your employment, Mr. Eggleston?

4
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A. I am the office manager of St. Johns Motor

Express Company in Portland.

Q. Were you so employed throughout the year

of 1947? A. Yes. [85]

* * *

Q. Now I hand you this document whicli is

marked General Counsel's Exhibit 6 for identifica-

tion, and ask you if you can identify the document ?

A. Yes, this is the document.

Q. When you speak of ''the document," you

mean this is the letter, or an original carbon copy

that ac<3ompanied your original letter that was ad-

dressed to Fry Roofing Company?

A. That is true, and this is my signature.
* * *

Trial Examiner Ward: General Counsel's Ex-

hibit 6 for identification is received in evidence.

(Whereupon, the document referred to, hav-

ing previously been marked for identification

General Counsel's Exhibit 6, was received in

evidence.) [90]

* * *

Q. (By Mr. Boyd) : In your testimony you re-

ferred to the receipt of a purchase order from Fry

Roofing Company responsive to the letter General

Counsel's Exhibit 6. I now hand you this docu-

ment, which for identification is marked General

Counsel's Exhibit 7, and ask you to examine it and

state whether you can identify it?

A. That is the purchase order.
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Q. That is the purchase order received in re-

sponse A. That is right.

Q. to the letter of August 22nd?

A. That is correct.

Mr. Eagen: No objection.

Trial Examiner Ward: General Counsel's Ex-

hibit 7 for identification is received in evidence. [91]

(Whereupon, the document referred to, hav-

ing previously been marked for identification

General Counsel's Exhibit 7, was received in

evidence.) [92]

* * *

GENERAL COUNSEL'S EXHIBIT No. 7

Purchase Order

Lloyd A. Fry Roofing Company

Manufacturers

General Offices

5302 West Sixty-sixth Street

Chicago 38, Illinois

Order No. 1366

Issued by Portland, Oregon, Date, Aug. 26, 1947

To: St. Johns Motor Express Co.

7220 N. Burlington Avenue,

Portland, Oregon.

Ship to : Volney Felt Mills, Inc.

c/o Lloyd A. Fry Roofing Company,

3750 N.W. Yeon Avenue,

Portland, Oregon.
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Terms: Net.

Description

:

To Move and Place Felt Mill Machinery as

Set Forth in Your Letter of August 22, 1947.

St. Johns Motor Express Company has in-

surance fully covering property damage and

public liability.

LLOYD A. FRY ROOFING
COMPANY,

/s/ E. J. NELSON.

Received in evidence, Nov. 9, 1948.

Q. Do you remember what day it was that you

first talked with Mr. Manashf

A. I don't recall exactly, but it was right around

there.

Q. When he came to see you was he alone when

he camef A. I believe so.

Q. Now will you relate in detail as you recall

it what it was that Mr. Manash said to youf

A. Well, as I recall, Mr. Manash claimed having

1 contractual relation between the union that lie

L^epresented and the Fry Roofing Company in which

tie said that A. F. of L. people should be em-

ployed [100] on the job.
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Q. May I interrupt you to inquire, Mr. Eggles-

ton, did your company at that time have any con-

tractual relation ^Nith the Building Trades Council?

A. None whatever.

Q. Or the Millwrights?

A. None whatever.

Jr * *

Q. (By Mr. Boyd) : You may state in sub-

stance what he said to you, if you cannot remember

the exact words, I think, but give us the exact words

if you can. [101]

A. Well, it is impossible for me to give you

exact words. Mr. Manash claimed a contract with

the Fry Roofing Company, and he said that he was

going to do something about it if the contract

wasn't lived up to.

Q. What did he say he was going to do, the

substance of it?

A. The substance of what he said he was going

to do that the carpenters were going to be pulled

from the job of the Volney Felt Mills building cou-

strnctiou. [102]
ir * -K-

Q. Going back to the conversation that you had

with Manash and his statement to you of what he

would do, what did you say in response to Manash 's

statement, as best you recall ?

A. There wasn't much that I could say to Mr.i

Manash for the reason that it would be necessary,

before I make any commitments at all, to anvone,'
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to consult with our principals, namely, Lloyd A.

Fry Roofing Company.

Q. Well, did you do so? A. I did. [103]

Q. With whom?
A. I don't recall exactly with whom. 1 had

several conversations with Mr. Baker and several

conversations with Mr. Alexander, and at least one

conversation that I recall with the two of them.

Q. As a result of those conversations or any of

those conversations, did you decide, or were you

instructed as to w^hat you should do?

A. Well, we w^ould have been instructed as to

what we should do.

Q. Were you instructed? A. Yes.

Q. By whom and what was said?

A. Well, I called the Fry Roofing Company at

any time, regardless of wdiat came up of any sig-

nificance whatsoever. I told the Fry Roofing Com-

pany people that Mr. Manash claimed a contract.

I also told them that he threatened to pull the men
from the job; that is, from the building. Their

remarks were to me that they couldn't possibly

stand having a work stoppage on that building

because it was necessary to get a roof over their

heads in order that the w^ork could progress and

that the\' get the machinery installed and the felt

mill operating on a certain particular date, and

their instructions were to—I mean eventually on

the Tuesday, the same day, some few hours prior

to that time—to let the machinists go and hire mill-

wrights. As to why it was. it could have been due



82 National Labor Relations Board

(Testimony of V. J. Eggleston.)

to the fact that they [104] did have a contractual

relationship, felt that they did, or the fact of the

threat, or it conld have been a combination of both.

I don't know.

Q. Well, at that time did they make any refer-

ence to Fry Roofing having such a contract?

A. I am not sure about that one. I believe Mr.

Baker was cognizant of the fact that there had

been some correspondence between Mr. Fry and the

building trades council some time previous to this

erection. Now I don't know [105]

* * *

Q. Now do you recall whether on the occasion

of your first meeting Mr. Jones was at a time when

Mr. Manash was in your office'?

A. At one time Mr. Manash and Mr. Johns

did—were in my office together.

Q. You do not remember whether that was the

first time that you met Mr. Johns?

A. I don't recall.

Q. During the course of that conversation in

your office, what was the occasion of Manash being

there, if you know? If you recall?

A. The occasion of Manash being there, of

course, was to get millwrights on that job.

Q. And what did he say in that connection?

A. About the same sort of things that he had

a contract and that they were entitled to the job

and things of that kind.

Q. Do you remember whether at that time he

A
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indicated what he would do in the event you did

not replace the machinists with millwrights'?

Mr. Landye : 1 don 't care what he indicated ; I

want to know what he said.

Q. (By Mr. Boyd) : Yes, what he said.

A. I can't tell you his exact words as to what

he said, hut the tenor of his conversation was the

same at all times; that [106] he wanted the contract

with them, he intended it to be kept, and if it

wasn't going to be kept he was going to do some-

thing about it, namely, pull those men off of that

job.

Q. That is what would have happened at the

job, Ijut did he say to you what he was going to

do in relation to St. Johns Motor Express?

A. 1 asked him, as I recall, specifically what it

meant to St. Johns in order that I could get all

the information, and Mr. Manasli said to me that

it might—he didn't say that it would, as I recall

—

he says that it might reach the point where our

teamsters could not deliver to jobs on which A. F.

of L. carpenters were employed.

Q. Did he go no farther than to say that it

might ?

A. I believe that is right, that he didn't—that

his statement on that was correct.

Q. Don't you have in your possession a letter

that he handed you on that day i^iting you to appear

before the Building Trades Council ?

A. I believe we have a letter—now that may
have been what he meant, that if the Building
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Trades Council had taken—put us on the unfair

list that is probably what would have happened.

Frankly, I am not too familiar with the sanctions

put on the business firms by unions.

Q. Well, were you not on that date of that con-

ference when Johns—on the same date that Johns

was there when Manash was [107] in your office,

were you not handed by Mr. Manash this letter,

which is marked General Counsel's Exhibit No. 10

for identification?

A. We received this letter from Mr. Manash.

It is my impression that he handed this to me, that

he brought it out. I don't want to be too conclusive

on that because it is possible that it was mailed;

but as I recall he handed this to me,

Q. By "this" you are referring to this marked

General Counsel's Exhibit No. 10?

A. Well, there is no mark on it.

Mr. Boyd: Let it be so marked so that it may
be specifically identified.

(Whereupon, the document referred to was

marked General Counsel's Exhibit 10 for iden-

tification.)

Q. (By Mr. Boyd) : You identify this as the

letter you received from Manash? A. I do.

Mr. Boyd: We offer General Counsel's Exhibit

10 in evidence.

Mr. Landye: The Millwrights have no objection

—I mean the Council.

Mr. Eagen: No objection.
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Mr. Barzee: No objection.

Trial Examiner Ward: General Counsel's Ex-

hibit No. 10 will be received in evidence. [108]

(Whereupon, the document referred to, hav-

ing previously been marked for identification

General Counsel's Exliibit 10, was received in

evidence.) [109]

* * *

GENERAL COUNSEL'S EXHIBIT No. 10

Building and Construction Trades Council

Portland and Vicinity

410 Labor Temple

Portland 4, Oregon, vVugust 29, 1947

St. Johns Motor Express Company

7220 N. Burlington

Portland, Oregon

Gentlemen

:

We have a request from Millwrights Local Union

No. 1857 to place your firm on the official Unfair

List.

As we are always desirous of hearing both sides

of any controversy, we respectfully request that

you aiDpear before the Board of Business Repre-

sentatives at a meeting to be held on Tuesday, Se])-

tember 2, 1947, at 10:15 a.m., Hall J, Labor Temple,

Portland, Oregon, to state your version of this con-

troversy, at which time action will be taken on this

request to place your firm on the LTnfair List.
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Trusting you wall be present at this meeting, we

are

Very truly yours,

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-

ITY,

[Seal] /s/ FRED MANASH,
Secretary.

Rex^eived in evidence Nov. 10, 1948.

Q. (By Mr. Boyd) : Did you later receive an-

other letter from Mr. Manash in relation to this

controversy ? A. Yes.

Q. And you have in hand that which will be

marked for identification General Counsel 's Exhibit

No. 11. I ask you to state whether that is the letter

to which you have referred in your answer?

A. That is correct.

(Whereupon, the docmnent referred to was

marked General Counsel's Exhibit 11 for iden-

tification.)

Mr. Landye: No objection.

Mr. Barzee: No objection.

Mr. Long : No objection.

Mr. Eagen: Mr. Examiner, I object to it on tlie

ground it is a self-serving declaration by Mv.

Manash to the effect that there was a contract cov-j

ering the construction or the work being done by'
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St. Johns Motor Express, and there is no evidence

here, at this time at least, that there was any such

contract.

Trial Examiner Ward: Objection overruled.

General Counsel's Exhibit 11 will be received in

evidence.

(Whereupon, the document referred to, hav-

ing previously been marked for identification

General Counsel's Exhibit 11, was received in

evidence.) [Ill]

* * *

Q. It is your recollection and your testimony

that these men were terminated—the machinists

were terminated on September 2nd. Do you recall

what transpired on that day leading up to their

termination ?

A. Well, of course, we had a long sei'ies of dis-

cussions; 1 had a long series of discussions on

these matters with Fry Roofing and Volney Felt

Mills, and of course I also sought advice from our

attorney, Mr. S<'udder, on this to determine what

kind of a position the St. Johns Motor Express

Company had gotten themselves into. In other

words, it looked to me like we were right in the

middle, and of course we needed expert legal advice

,on that subject. I determined from Mr. Scudder

ithat we were agents of Fry Roofing Company and

iVolney Felt Mills, and that if Volney Felt Mills or

!|Fry Roofing Company told us to fire the machinists
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and hire millwrights, that is exactly what we should

do, and that was done. [113]
* * *

Cross-Examination

By Mr. Barzee:

Q. Now assimiing, Mr. Eggleston, that in Gren-

eral Counsel's Exhibit 2, in which is incorporated

Mr. Baker's deposition recently taken in Chicago,

he stated in the course of that examination that he

told you to employ Local 62, A. F. of L., men on

this job. Would that assist you in refreshing your

memory to the extent of saying that he did in fact

so instruct you*?

A. As I said before, I camiot recall that he did.

However, it is altogether possible that that sort of

a conversation took place.

Q. Then you wouldn't say that he didn't tell .you

thaf? A. Oh, no, no.

Q. Were you present at this hearing yesterday

when a card presented by Mr. .Johns was introduced

in evidence "? A. I was.

Q. Did that card come into your possession at

any time? A. It did.

Q. In what manner?

A. The card was presented to me by Mr. [116]

Taylor.
* * *

Q. (By Mr. Barzee) : Mr. Eggleston, you havei

already testified that it was Mr. Manash's conten-

tion that there was a Building Trades contract?
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A. Til at IS right, with Fry Roofing Company or

Volney.

Q. Yes. And these several conversations you

had with Baker and Alexander were based upon

that contention of an A. F. of L. contract, were

they not"?

A. Yes. I told either Baker or Alexander or

both that Manash did claim a contract. [127]
* * *

Q. (By Mr. Landye) : He was insisting that he

had a contract for that .iob?

A. That is true, definitely.

Q. And the statement, as I understood you to

say, was that if the contract wasn't carried out he

would withdraw the building laborers from the gen-

eral contract; isn't that correct *?

A. That is right.

Q. And that general contract was by Lauter-

milch; he had that general contract, did he nof?

A. I understand so, yes.

Q. In other words, what he w^as talking about

was that he would withdraw the men who were

working directly for Lautermilch, Campbell-Lowrie,

whatever it is? A. That is right. [131]

Q. Those were the statements that you say he

used f

A. That is the impression I got, general impres-

sion. [132]
* * *

Q. When did you first know, if you recall, that

Mr. Manash was claimino- a contract there?
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A. Oh, not over two days after the actual hiring

of the machinists.

Q. In other words, they were hired on a Tues-

day and by Thursday you knew about Mr. Man-

ash's [136]

A. I think they were hired on Wednesday, and

maybe Wednesday night I knew that Manash was

trying to get in touch with me. Maybe I didn't get

in touch with him until Thursday or Friday.

Q. Well, it would be \\ithin a couple of days?

A. It was shortly thereafter. [137]
* * *

Cross-Examination

By Mr. Long:

Q. In the course of the operations of the St.

Johns Motor Express Company, do they do hauling

for construction projects, hauling to construction

projects ?

A. Well, we have a very large volume of busi-

ness in construction projects involving the hauling

of building materials of various kinds over the

states of Oi'egon, Washington and Idaho, and I

would say that the bulk of our business was build-

ing materials.

Q. The hauling of building materials?

A. Yes.

Q. In your conversation that you had with Mi*.

^lanash on Friday the 29th you stated that some

reference was made to what might happen to your

operations—that is the St. Johns ^lotor Express
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operations—if the machinists were continued to ))(*

employed upon this Volney Felt Mill job. How did

that conversation arise; I mean that portion of the

conversation ?

A. I believe I asked Mr. Manash what would

happen and he told me. [139]

Q. Would you mind repeating again the sub-

stance of what he told you ?

A. As I recall, Mr. Manash says that the situa-

tion might develop into a situation wherein we

would not be—our teamsters would not be per-

mitted to deliver building materials, such as lumber

and the like, to construction projects on which

A. F. of L. carpenters were employed.

Q. Now if that contingency arose, it would ma-

terially affect your business?

A. Oh, definitely. [140]

DANIEL F. DONNELLY

a witness called on behalf of the Petitioner, being

iirst duly sworn, was examined and testified as

follows

:

Direct Examination

By Mr. Boyd:

Q. Mr. Donnelly, what is your usual employ-

ment ? A. Machinist.

Q. Are you a member of any labor organiza-

tion? A. Yes, sir.

Q. What?

I
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A. International Association of Machinists.

Q. Which lodge? A. 63.

Q. How long haA^e you been employed in the

machinist trade? A. Twenty years.

Q. Did you at any time have any employment

at the plant of the Volney Felt Mills where ma-

chinery was then being installed by Fry Roofing

Company or Volney Felt Mills or both?

A. I did. [144]
* * *

A. Well, I learned it the day before, on August

26th. A -call come to my home from the Machinists

office that they had a job at the Fry Roo&ig Com-

pany and for me to report the following morning.

Q. Did you report the following morning?

A. I did. [146]
* * *

Q. Now when you began to work on that

Wednesday morning, the specific operation in which

you and the other three men were engaged was

what? A. Setting machinery.

Q. How long did you continue in that work?

A. Continued in that work the rest of the week,

which is the 27th, 28th and 29th; that was Wednes-

day, Thursday and Friday, and we didn't come to

w^ork on Labor Day, and we came back on a

Tuesday.

Q. Now on Tuesday when you came to work,.

how many machinists were on the job?

A. There were three machinists and three

helpers.
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Q. That is, there were six men then altogether?

A. Six men.

Q. There had been originally four up until what

time?

A. Until the following Tuesday morning.

Q. So it was on Tuesday that the number grew

from four to six ? A. Yes, sir.

Q, Do you know under what circumstances these

other two men were taken on the job?

A. Yes, sir. [149]

Q. What was the name of these other two men
that were taken on the job?

A. Mr. Bolton and Mr. Kesch.

Q. K-e-s-c-h ? A. That is right.

Q. Is that correct? A. That is right.

Q. Under what circumstances, if you know, was

it that Bolton and Kesch were hired on the job?

A. Mr. Taylor come to me and he says

Q. On what day was it that he came to you, if

you recall?

A. Yes, sir; it was on a Thursday.

Q. On Thursday?

A. Yes, sir. He came to me and says, "Don-

nelly," he says, "do you know where 1 can get

another good machinist?" I said, "Yes, I do." I

says, "I will call up a man and I will let you know-

tomorrow morning," which would be on Friday;

and I called up this Mr. Bolton and told Mr. Bolton

to go down to the Machinists Union and get liis

clearance and come out and see Mr. Baker

—

or Mr.
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Q. Taylor?

A. Taylor, Mr. Taylor and he come out and

saw Mr. Taylor the following morning, had a con-

versation with him, which I don't know what the

conversation was, but I miderstood afterwards he

told Mr. Bolton to report to work on a Tuesday

morning. [150]

Q. And Bolton did report to work on Tuesday

morning? A. He did.

Q. Was there another man?

A. Well, there was a helper, which I didn't know

anything about the helper, which the helper come

through the hall.

Q. Came through the hall so far as you know?

A. So far as I know.

Q. You didn't know of the circumstances of

Bolton contacting him? A. No, I didn't.

Q. Kesch, the helper?

A. No, I did not know.

Q. Now did anything bearing upon your tenni-

nation occur on the first day that you worked there,

on Wednesday?

A. Wednesday? No, there was nothing at all;

everybody was working.

Q. All right. Now did anything occur on Thurs-

day, the second day of your work?

A. On the second day there was a business agent

I understand come down from the Millwrights

T'nion.

Q. Do you know that man's name?

A. I believe Mr. SuUvStrom. '

!
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Q. Sanclstroni ? A. Sandstrom.

Q. All right. What occurred ? [151]

A. Well, he was around there talking for quite

a while, which 1 didn't pay any attention to.

Q. With whom was he talking?

A. He was talking to Mr. Taylor.

Q. The foreman? A. The foreman.

Q. xill right.

A. And after Mr. Sandstrom left, Mr. Taylor

says to me, he says, "Do you know that man?" I

says, "No, I don't know that man.** He says, "That

is the business agent for the Millwrights Union, and

it seems he is coming down here to have you fellows

put off the job and hire millwrights.*' And so T

says to Mr. Taylor, "Well, I think I should go and

call my local up and give them the information."

which I did. I asked Mr. Taylor where the tele-

phone v/as, and it was over in the other building.

He give me the time to go over and called up my
representative and have him come down to the

plant.

Q. Now did you put in that phone call?

A. Yes, sir. [152]I* * *

RAY BAKER

a witness called on behalf of the Petitioner, being

first duly sworn, was examined and testified as fol-

lows :
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Direct Examination

By Mr. Boyd

:

Q. Mr. Baker, yon say that you have no initial?

A. That is right.

Q. And the reference to you in the complaint as

R. E. Baker is incorrect then?

A. That is incorrect.

Q. Your name is Ray Baker? [160]

A. Ray Baker, yes, sir.

Q. What is your customary employment?

A. AVell, machinists helper.

Q. And are you so employed now?

A. Yes, sir.

Q. How long have you been engaged in that trade

or craft? A. I would say ten years.

Q. Were you employed on the job at the Fry and

Volney plant ? A. Yes.

Q. In August of 1947? A. Yes, sir.

Q. Do you remember on what day in the week

you began? A. Aug-ust 27th. [161]

Q. Did anything occui- on Tuesday to your

knowledge as bearing upon your employment or

termination? A. Xo.

Q. ^^l^en did you first learn that you were termi-

nated? [163] A. Wednesday morning.

Q. And in what way did you learn about that?'

A. Well, Tuesday afternoon, I knew some of the

millwrights and I saw them down there, and I saidi

to on(> of them, T said, "Vrell, what arc vou doinsf:
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down here?" "Well," he said, "we are coming down

to run you off of the job." The next morning wa;S

Wednesday morning, and when Iwent to work I seen

them in there.

Q. Did you have any conversation with Mr.

Taylor? A. Not right then.

Q. Did you later in the morning ?

A. Well, not until he come and told us that we

were through.

Q. That is what I wanted to find out ; what was

it that he told you ?

A. He said, "Well," he said, "I have got to lay

you fellows off'," he said, "I didn't get to see you

last night," he said, "you got away before I seen

you," and he said, "I have got to lay you off," he

says, "I hate it but," he says, "that has got to be

done.
'

'

(Recess.) [164]

Trial Examiner Ward: Any further remarks?

The ruling of the Examiner will be that counsel for

the Council and the Millwrights may be permitted

to amend his answer by the filing of the so-called

third affirmative defense.

Mr. Landye : That is correct, for a third further

and separate answer.

Trial Examiner Ward : The Examiner, following

the decisions of the Board, does not assume to pass

upon the constitutionality of the labor management
act. On the contrary, he, along with the Board,

presumes that it is constitutional uiitil such time as
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some court with the jurisdiction and authority to

pass upon it says to the contrary. The Examiner

understands its chief purpose of tiling this third

defense is to, at the first opportunity, indicate that

the Coimcil questions the constitutionality of the act,

and it is the opinion of the Examiner that the plead-

ing will be sufficient for that purpose. [180]

B. B. ALEXANDER
a witness called on behalf of the Respondents Fry

and Volney, being previously duly sworn, was exam-

ined and testified as follows : [181]

Direct Examination
* -s *

By Mr. Barzee

:

Q. You had coni'erences Avith him, did you not,

in regard to his assignment in Portland and relating

to matters affecting the installation of the machinery

in the Volney felt milH A. Yes, sir.

Q. And did he impart to you what his instruc-

tions were from his superiors?

A. Well, his instructions were to supervise—or

under his direction to set the machinery in the felt

mill building when and as the building was suffi-

ciently progressed to start assembling and setting

the machinery.

Q. Did he indicate to you what his instructions

were, if any, regarding the employment of labor for

the machinery setting? A. Yes, sir.
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Q. And will you state just what he told you in

that regard'?

A. He told me that his instructions were to see

that the machinery was set by A. F. of L. Union 63.

Q. Where did that conversation take place?

A. Took -pl'dce in the office.

Q. Office in the Fry Roofing Company building?

A. Yes, sir.

Q. Do you recall any circumstances, other cir-

cumstances, at that time which focused your memory
clearly as to that remark about A. F. of L. labor?

A. Well, I remember that Mr. Baker had a

memorandum he took out of his pocket and said,

"Here it is," and read it to me. [183]

Q. (By iMr. Barzee) : And while he was re-

ferring to the envelope you mentioned, was that at

the moment that he stated that his instructions were

to hire Local 63 A. F. of L. men? [184]

A. Well, his instructions were to see that A. F.

of L. 63 men were employed on the job. [185]
* 4f «

Q. And just to shorten this up, that conference

resulted in the ultimate hiring of St. Johns Motor
Express for this work? A. Yes, sir.

Q. Now when was the next conference relating

to the emplo}Tiient of men, if there was such, that

you recall, at which you were present aiid in wliir-h

:\Tr. Baker took part?

A. Well, the next conference that I recall was
of Mr. Baker and myself discussed the matter with

either Mr. Eggelston or Mr. Larsen, I am not clear
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on which one that we talked to first, outlining what

we wanted done.

Q. Mr. Larsen being the owner of the St. Johns

Motor Express!

A. Yes, sir. 1 called Mr. Larsen, and I am not

sure whether Mr. Larsen came to our office or

whether Mr. Eggelston came ; I am not clear on that.

Q. Was the conversation in your office?

A. Yes, sir.

Q. Can you state for a fact that jNlr. Eggelston

was there ?

A. Mr. Eggelston Avas there later. I wouldn't

say the first conference that Mr. Eggelston was

there, but later at a second conference when we

really got down to business on it Mr. Eggleston was

there.

Q. Then to shorten this, your testimony is that

either Mr. [187] Eggelston or Mr. Larson was pres-

ent; is that correct? A. Yes.

Q. And what was said at that time regarding

the emplojTnent of men, if anything?

A. Well, we outlined to the St. Johns Motor, Mr.

Larson and Mr. Eggleston both, there was two con-

ferences, that we wanted the work done on this

basis of cost plus due to the fact that no one could

probably give a firm figure on it, and that we wanted

it done with union labor and that we would want

A. F. of L. 63 union men employed on it.

Q. \Yas mention made of a contract calling for

A. F. of L. men at that time?
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Mr. Eagen: Just a minute. Will you read the

question, Mr. Reporter?

Trial Examiner AVard : Read the question.

(Last question read.)

A.' I don't think any specific contract Avas men-

tioned that time other than Mr. Baker had in-

structions from our general office as to the men

he was to use.

Q. Do you recall the date of the completion of

the setting of this machinery?

A. No, I do not recall the date of completion.

It was prior to the 26th of January. I do recall that

our mill started turning over on January 2Tth and

we were making felt on the 28th. The completion

was, I would say, several days prior to that, [188]

some days prior.

Q. Two or three days prior, vvould you say?

A. Yes.
* * *

Cross-Examination

By Mr. Landye:

Q. I want to ask a few questions along tiie

Examiner's line for a minute. L want to get this,

Mr. Alexander, if you will help me now; excuse my
ignorance on this. Prior to that time the Fry Roof-

ing Company had one factory down here, isn't that

correct? A. Yes, sir.

Q. And the ])urpose of tliat factory, as 1 take it,

was to just manufacture roofing paper, isn't that

correct? A. You mean the original fa.ctory

?

Q. Yes.
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A. It was manufacturing—fabricating and manu-

facturing a complete line of roofing.

Q. Complete line of roofing?

A. Yes, sir; asphalt roofing.

Q. Now this building that you erected for the

Volney Company, what was the j)urpose of that

building?

A. That was to make the dry felt on which

asphalt roofing is [189] made: the dry felt is satu-

rated, coated and processed with asphalt.

Q. Now who owned—I want to get back, I don't

think the record covers this—Volney Felt Mills

would own this new pla^e, would they not?

A. Yes, sir.

Q. But Fry Roofing Company would own the one

that you had for making the roofing; is that correct?

A. That is right.

Q. However, Volney Felt Mills, as I understand

it, is a wholly-owned subsidiary of Fry, is it not ?

A. I think so.

Q. There is connections there? A. Yes.

Q. Now this building for the felt mill tliat Vol-

ney was building, how far was that located from the

Fry plant i

A. \\'ell, there is just room for a railroad switch

between the two buildings; there is a rail switch

that comes in between the two. 1 would say from one

dock to the other there would be probably 25 feet,

maybe 28 feet. There had to be a certain amount

of clearance there for a railroad switch, what-

ever that is.
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Q. I think you probably testified to this, but

when did the original constriiotiou start ; I mean th(^

clearing of the land for this new place? I believe

you testified once. [190]

A. That was early in '47.

Q. That would be what, April or May or some-

thing?

A. No, I think probably it might have been in

February or March.

Q. February or March? A. Yes.

Q. And then this plant—1 am talking about the

Volney plant, the one we are involved in here

A. Yes, sir.

Q. it didn't actually start the manufacture

of this felt until, you say, January the 27th or 28th ?

A. The mill started—we started turning the mill

over on the 27th before we undertook to put any

material through it; it ran for several hours empty,

and we began to bring off felt on the morning of the

29th. AVe run continually 24 hours, and we finally

brought off a perfect sheet of felt early in the morn-

ing of the 29th.

Q. So there, of course, was no manufacturing of

any kind going on during August and September of

1947 in this particular plant ? A. No, sir.

Q. The first day you evei* started to manufacture

was February 27th or 28th, the time you spoke of?

A. That is right.

Q. Now prior to this time you, as I understand

—

and correct [191] me if I am wrong—had brought

the felt in from other places; isn't that correct?
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A. Yes, sir.

Q. Now this machine and all this work that

was done, this machine installation work that we

are talking- abont, that was on the main machine,

is that correct, that you brought in? It is like a

press or something of that nature, is it not?

A. Well, a felt machine is made up of many

Q. Many parts, it isn't just a simple machine; I

understand that. It is very complicated and made

of many parts. A. Yes, sir.

Q. But that was the work that these men did,

isn't that right? The installation of that machine.

A. That is right.

Mr. Landye: I think that is all.

Cross-Examination

By Mr. Long

:

Q. Mr. Alexander, when did you first—when

were you first made aware of the dispute that had

arisen regarding this hiring problem?

A. Well, I think the first I knew of it was prob-

ably-—I don't know whether it was Thursday or

Friday, the latter part of August it was mentioned

to me.

Q. Do you recall who called it to your attention,,

wdio brought it to your attention ?

A. Yes, it was brought to my attention by Mr..

Baker, who was [192] in charge of the felt mill, and!

also by Mr. Norling, who was superintendent of the^

construction of the building.

Q. Were you advised at any time by ^Jt. Eggels-
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ton or any other representative of St. Johns Motoi'

Express, regarding the situation and what had de-

veloped in the conference with Mr. Alanash and Mr.

Johns?

A. Yes, I discussed that over the phone with Mr.

Eggelston. In fact, he called me and told me there

was some difficulties that were arising, I am not

sure whether Mr. Eggelston—I think maybe he

called immediately after Mr. Baker had told me that

there was some difficulty; I am not just clear on that.

] t all happened with the matter of a few days.

Q. 1 realize that. Did Ajt. Eggelston request

instructions from you as to how he was to proceed

in any of these conversations'?

A. AVell, yes, I think that was discussed be-

tween—it was discussed between Mr. Eggelston and

myself.

Q. Can you recall any of the conversation, or the

substance of the conversation at that time?

A. Yes. When it was determined—when we

found that we had x^Pi'haps the wrong union mem-
bership on the job from what we thought we had,

and in view of the fact that that matter had become

sei'ious in tying up all of the work and we had made
ail honest mistake in employing probably the wrong

people, the best thing to do was to get the people

that we had intended [193] to have.

Q. Did you advise ^Ir. Eggelston as to what

should be done?

A. AYell, yes, I think that was the decision we
ari-ived at.
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Q. What did you tell Mr. Eggelston at that time

to do then ?

A. Well, I am not sure that I told Mr. Eggelston

to do anything. The matter was discussed with me,

but I think Mr. Baker may have told Mr. Eggelston

or Mr. Taylor, I am not sure which, one of the two,

Mr. Baker again was in charge, that would be in his

hands, he was on the job constantly.

Q. Were you present on any occasion wdien Mr.

Baker gave instructions with reference to employ-

ment to Mr. Eggelston after this dispute arose ?

A. No, no, I don 't believe I was ; I don 't remem-

ber that I was.

Q. Did Mr. Baker discuss with you what he had

told Mr. Eggelston he ought to do with reference to

employment ?

A. No, T don't believe that he discussed with me

what he had told anyone about it. Mr. Baker and

I didn't discuss the situation between ourselves

originally.

Q. And he felt the same way as you did about it,

that something should be done? A. Yes.

Q. What do you mean by "something should be

done"?

A. ^^^ell, if we—in having a certain union or

trade union which was different from what we

thought we had, we decided [194] we better get the

one that we origuially thought we were getting.

Q. In other words, that the millwrights should be

employed instead of the machinists, to make it very

specific ?
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A. Yes, sir. To employ workmen from the A. F.

of L. Bnilding Trades Council, whatever the name

of it was. We had previously discussed the matter,

1 think, but 1 wasn't there.

Q. Did Mr. Eggelston apprise you of his conver-

sation with Mr. Manash with reference to the possi-

bility of the carpenters ])eing taken off the job if

the machinists were continued on in their employ-

ment?

A. As I remember it, Mr. Eggelston did mention

that, and I was also informed through Mr. Norling,

who was the superintendent in charge of the build-

ing construction.

Q. Did you make any comment to Mr. Eggelston

in that connection?

A. I don't remember that I did. [195]

* * *

Q. Now^ is it not a fact that the decision to em-

ploy the machinists, when that decision was made in

your conversation with Baker early in '47, stemmed

fi'om a, we will call it, unfortunate experience two

or three years before when, at this same plant, pro-

duction workers were used to install macliinery over

the objection of the machinists represented by Mr.

Manash at that time? Isn't that correct?

A. That is correct; in the roofing plant, that is

correct.

Q. And isn't that the very reason why specific

orders went down to Baker, be sure and hire ma-
chinists on this job?

I
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A. I wouldn't say that was the fact; I don't

know.

Q. Well, you say that Bakei* did get the specific

instructions A. That is right.

Q. to hire machinists on this job?

A. That is what Mr. Baker told me nnd had a

memorandum t(^ that effect. [200]

Q. Now then after the machinists were on the

job, in the latter part of that same wxek, you testi-

iied—and it is at that point I want to pick up the

sequence—you first learned of this circumstance of

the millwrights protesting the employment of the

machinists from Baker and from Norling, didn't

3'ou? A. Yes, sir.

Q. Now Mr. Norling, who is identified in the

deposition but from you I want to get it clear, he

was the superintendent in charge of the construction

company, that is the construction company be-

ing Campbell-Lowrie-Lautermilch Corporation, and

their superintendent in charge was Norling ?

A. Yes, sir.

Q. Isn't that correct? A. That is right.

Q. Nor ]\lr. Norling reported to you and Baker

what? What was his report of what had happened?

A. Mr. Norling reported to me that he had been

advised by Mr. Manash that unless the machinists

union that was at work on the machine, unless they

were taken off, that the work on the building would

be stopped.

Q. That the construction carpenters would be

pulled off the job unless the machinists were taken
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off the job of installing machinery?

A. That is right. [201]

Q. Isn't that correct? A. Yes, sir.

Q. And at that time was there any comment by

Norling to the effect that the Campbell-Lowi'ie-

Lautermilch Corporation had a contract with the

Building Trades Council that the work on the con-

struction job should be done by A. F. of L. mem-
bers, or members of the Building and Construction

Trades Council? A. Yes,

Q. And you knew that of your own knowledge ?

A. Yes, sir.

Q. And Norling referred to it ? A. Yes.

Q. Now at that time you were not a party to that

contract, were you, your company?

A. No, sir.

Q. Nor were you a party to any contract mth
the machinists at that time, were you?

Mr. Landye : Just a minute. All right, go ahead.

Air. Boyd: Read the question back.

(Last question read.)

Q. (By Mr. Boyd) : Were you, to hire ma-

chinists? A. That is right.

Q. You had no labor contract?

A. No. [202]
* * *

Q. AYell, actually you do know that the cost of

construction of the building, the superstructure, that

was ultimately charged up to Volney Felt Mills?

A. Yes, sir.
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Q. Bnt the land on which the bnilding is sitnated

is the land of Fry Roofing Company? '

A. It was originally owned by the Fry Roofing

Company, and [204] may be so owned yet; I

wouldn't know as to that. That is a matter of their

records in their general office as to how they hold

the property.

Q. The operations that take place in the Volney

Felt Mill plant, as you describe, is the manufacture

of roofing paper felt? A. Dry felt.

Q. Dry felt. Arid that manufactured felt then

moves across to the Fry Roofing Company j^lant and

is manufactured into roofing"?

A. A portion of it.

Q. A portion of it moves over there. So you

have, in effect, the production of one of the ingredi-

ents of your end product made in the Volney felt

mill, and then it is processed further over in the Fry

Roofuig plant to produce the product that you sell 1

A. That is right.

Q. The over-all size of that building, could you

give us that, j\lr. Alxander? 1 refer now to

Q. Tt is 150 feet wide, 1 think, by, oh, approxi-

mately 400 feet long.

Q. Would it refresh your recollection, 480 feet]

long ? A. 480 feet long is right. !

Q. It is a one-story with a basement?

A. Yes, sir, a basement under part of it. [205]

Q. And it is separated from the building of Fry'

Roofing Company by this one railroad track thai I

comes off the spur?
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A. Yes, that is right. [206]
* * *

Q. Was that the thing that decided you then to

direct that the machinists be taken oft* the job and

the millwrights put on?

A. The thing that decided nie was the fact that

we found that we had in our employ a different

imion from what we had expected to have, or that

we had

Q. Well, Mr. Baker, you say, had instructions to

employ machinists from Lodge 63, didn't hef

A. A. F. of L. ; that was specitically mentioned.

Q. You think it turned on the A. F. of L. and

not the machinists Lodge 63 ?

A. It was A. F. of L. Lodge 63 was the infor-

mation Mr. Baker

Q. \\'ell, you got machinists from Lodge ()3,

didn't you? A. Yes.

Q. And it w^as formerly an affiliate of A. F. of L.

;

isn't that correct?

A. I understand, but not then. That was the

cause of the trouble.

Q. At that time Fry Rooting Company and Vol-

ney Felt Mills, as you testitied, was under no con-

tract or obligation to hire [207] any member of the

A. F. of L., were they?

A. I wouldn't know about that.

Q. You just got through testifying earlier you

kncAV of no contract.

A. T don't know of any contract. [208]
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JAMES A. TAYLOR
a witness called on behalf of the Respondents Fry

and Volney, [211] being first duly sworn, was

examined and testified as follows

:

Direct Examination

By Mr. Barzee

:

Q. What is your occupation, Mr. Taylor?

A. At present f

Q. Yes. What is your general line of work, I

mean ?

A. Oh, truck driving, machinery erecting.

Q. For whom were you employed during the

months of August and September, 1947?

A. St. Johns Motor Express.

Q. What, if anj^thing, did you have to do with

that company's work for Volney Felt Mills?

A. I had full charge of their operations over

there.

Q. In other words, you were the Volney super-

intendent at the Volney plant—the St. Johns super-

intendent at the Volney plant ?

A. That is right.

Q. About when did you go over there in that

capacity ?

A. Oh, I would say—oh, I don't know the month.

I would say September, '47.

Q. Could it have been in August?

A. Well, it was when they started to assemble

machinery at the Volney plant.

Q. To whom did you look for instructions?

A. ^Ir. Baker.



vs. Lloyd A. Fry Roofing Co., etc. ll.'>

(Testimony of James A. Taylor.)

Q. And Mr. Baker who has been mentioned here

as the Vohiey [212] engineer in charge?

A. That is right.

Q. Ai\d was Mr. Baker there on the job when

yon came over to work there?

A. That is right.

Q. And did he give you instructions regarding

the employment of workmen for the setting of the

machinery?

A. He did. I would say it was a couple days

previous to the start of the job we talked with him

and he said we would have to use—I asked him, I

says, ''Now I am a stranger with setting this kind of

machinery. What craft will we have to use?" And
he says, "It will have to be Machinists 63, A. F.

of L." He says, "You contract—you contact the

men and have them out here." So I did. I called the

Labor Temple, which I thought was the right j^lace,

and I asked for Local 63 Machinists Local and I

ordered the men out.

Q. Was it your intention to order A. F. of Ij.

men ?

A. That is right, and I didn't think there was

anything ])ut A. F. of L. in the Labor Temple. I

never Ivuew there was two or three different crafts

—

I mean different organizations in the A. F. of L.

Labor Temple.

Q. This record shows that in response to that

call four men were first employed. Is that your

recollection? A. That is right.
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Q. And are you the party tliat made a further

call that increased [213] that crew to six machin-

ists ? A. T am.

Q. Do yon recall a controversy arising a few

days later regardinpj the employment of these men?

A. I do, yes.

Q, From whom did you first hear about that?

A. From Mr. Eggelston.

Q. And what did he tell you?

A. He told me I hired the wrong craft over

there, that they didn't belong to the A. F. of L.

Q. Tell the rest of the conversation.

A. I said, "I don't believe I did. I have a card

from their business representative, it says 'Affiliated

with the A. F. of L.'
"

Q. Do you remember who gave you that card ?

A. Mr. Johns, I believe.

Q. I will hand you Respondents F. & V. Exhibit

No. 1 and ask you if that is the card that was handed

to you by Mr. Johns ? A. That is the one.

Q. And what did you do with that card there-

after?

A. I—when I first got the card I took it home,,

like you will pull them out of your pocket and throw;

them down. When I told Mr. Eggelston that 1 hadj

had a card that said "Affiliated with the A. F. of L,''

he says, ''Where is it?" I says, "It is home." He
says, "Go get it." I went and got it. The wife hap-

pened to save it; most generally she Inirns up thati

junk I [214] throw out of my pocket, but this is one:

that happened to lay back.
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Q. T take it then that you gave it to Mr. Eggels-

ton ? A. I did.

Q. What happened next in regard to the con-

troversy f

A. Well, the husiness representatives from the

millwrights and from the machinists both came over

there.

Q. Over where, now, you mean *?

A. The Volney felt mill. T told them that 1

didn't know; I thought I was handling the right

craft there. The best thing for them to do would be

go over and thrash it out between themselves, which

1 made an appointment for them to go over to Mr.

Eggelston's office.

Q. Do you know if they went there ?

A. I do not know for sure.

Q. What happened next as far as you do know"?

A. Well, as far as—the next thing that I know

was I got a call over there, Mr. Baker came out

about, I would say, 4:30 in the evening and said,

''We will have to change crafts, as bad as I hate

to doit."

Q. Did he give you some instructions about

changing crafts ?

A. No, he did not. He sa^'s, "AVe will have to"

—

he says, "It is a case of either changing crafts or

stopping all our building."

Q. Was something said about the carpenters be-

ing pulled off [215] of the building work?

A. The sujierintendent of the building construc-

tion told me
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Mr. Landye: Just a miiiute. I am going to object

to any hearsay that is not binding on my client.

Trial Examiner AVard : Overruled.

Q. You may answer. What did the building

superintendent tell you ?

A. The superintendent told me that if there

wasn't a change made that all of his men would be

pulled off the job.

Q. The testimony here shows that that superin-

tendent's name was Eric Norling. Is that your

recollection of the man that you talked to?

A. That is right.

Q. Now getting back to the statement by Mr.

Baker that you would have to change crafts, did you

do something about changing crafts'?

A. I did.

Q. What did you do?

A. I laid the men off that night. There was one

.of them already gone before I could get to him, and

then the rest of them I told them that that was all,

and that if they felt that it was deserving they

could have two hours time the next day for picking

up their tools. [216]

* v!- *

Cross-Examination

By Mr. Landye

:

Q. Just one question. You had a convei'satiou

with Mr. Manash; that is the gentleman that is

seated down at the back. You remember himf

A. I met him, yes.
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Q. Do you remember telling liim when lie came

out to see you that these men were all A. F. of L.,

as far as you knew ?

A. I do not remember. As far as I knew, yes.

Q. IJo you remember making a statement to i\ir.

Manash? [217]

A. That I figured they was A. F. of L., yes.

Q. And where did you—why did you make that

statements Where did you get the idea that they

were all A. F. of L. ?

A. From the card that I had already got from

Mr. Johns.

Air. Landye: I see, from the card. I think that

is all. [218]
* w *

Q. {By Mr. Landye) : August 25th is Monday,

the 26th is Tuesday, the 27th is W^ednesday, if I can

help you out. in any event, it would be the day

previous that Mr. Donnelly and the other three men
started to work that you called the Labor Temple

and got Local 63 ; isn 't that correct ?

A. That is right.

Q. Whatever the date may be.

A. That is right.

Q. And it was your intention, as I take it, that

you were going to hire exclusively members of that

union; isn't that correct? A. Yes.

Q. For that job? A. A. F. of L.

Q. But that particular union you called, it was

your intention [224] just to hire members of that

union ?
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A. I called the Labor Temple, just as T would

for a carpenter or truck driver or anything, and I

asked for Local 63.

Q. And for them to supply you union members'?

A. That is right.

Q. And union members only, is that correct?

A. That is right.

Mr. Landye: That is all.

Trial Examiner Ward: Anything further of this

witness f You are excused, Mr. Taylor.

(Witness excused.)

Trial Examiner Ward : Call your next.

Mr. Barzee: If the Examiner please, reserving

the right to move for dismissal, I rest. That is all

our witness, in other words.

Trial Examiner Ward: Counsel for the Cotnicil

and the Millwrights may proceed.

Mr. Landye: I have a formal matter I can take

care of at the close of the hearing. I will get it now.

On the answer the Examiner has already ruled was

to be stricken, but I wish to amend it, if I may, sub-

ject to being stricken, where in Paragraph III on

page 4, "the first part of September, 1947, the exacti

date of which is luiknown to these answering re-

spondents, respondent St. Johns Motor Express

Company entered into an oral agreement withj

Machinists" [225]

Trial Examiner Ward: Wait until I get caught

u}) with you.

Mr. Landye: All right. Page 4 of my answer,

Paragraph II, on the fourth line I say, "the exact
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date of which is unknown to these answering re-

spondents, respondent St. Johns Motor Express

Company"—I wish also to add in "and the respond-

ents Lloyd A. Fry Rooling Compan}' and the Vol-

ney Felt Mills, Inc.
'

' Down below

Trial Examiner AVard: Just a moment; the

Examiner hasn't caught up mth counsel.

Mr. Landye: Page 4, Paragraph II, I wish to

insert the words, after the words St. Johns Motor

Express Company, "the Fry Rooting Company, Inc.,

and the Yolney Felt Mills, Inc."

Mr. Boyd: You mean the Lloyd A. Fry Hoohng

Company ?

Mr. Landye: Well, the Lloyd A. Fry Rooting

Company. And down below, in Paragraph III,

where on the second line of Paragraph III it says,

"the St. Johns Motor Express," I wish to put St.

Johns Motor Express and add in the names again of

the Lloyd A. Fry Roofing Company, a corporation,

and the Volne}^ Felt Mills, Inc., a corporation.

Trial Examiner Ward : Do you wish to strike the

word "Company" out of St. Johns Motor ExiJress

on the second line of Paragraph III ? You omitted

it in reciting it.

Mr. Landj^e: St. Johns Motor Express Company
is the correct name, sir, I thought.

Trial Examiner Ward: You didn't include the

word "Company"? [226]

Mr. Landye: Oh, no, I am sorry, sir; I wish to

leave it the St. Johns Motor Express Company, and

adding in the othei* two respondent com])anies,
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Volney Felt Mills, Inc., a corporation, and tlie Lloyd

A. Fry Roofing Company, a corporation.

Trial Examiner Ward: Any further motion to

amend; that is your motion

f

Mr. Land^^e: That is my motion to amend my
complaint to conform to the proof.

Trial Examiner Ward: Any objection?

Mr. Boyd: I object: The matter pleaded is not

properly pleaded. We cannot at this time jDursue the

alleged or asserted unfair labor practices of Lloyd

A. Fry Rooting Company or Volney Felt Mills,

Inc., nor could we that of St. Johns Motor Express

Companj^ upon the answer—this affirmative answer

of respondents Council and Millwrights.

Mr. Landye: Your point is you are making the

same objection made before to strike the answer?

Mr. Boyd: Yes.

i\ir. Landye : But do you have any objections as

to its timeliness?

Mr. Boyd: I don't have any objection to the

timeliness, but I have objection to its being allowed,

because allowance of the amendment would be incon-

sistent with the ruling made originallv.
,

i

Trial Examiner Ward : Any further comment by

other counsel ? [227] The Examiner is going to per-

mit the amendment. This matter already has been

stricken by the Examiner, but in the event the Exam-'

iner is in error in striking it, it will be permitted

in so that counsel will not be deprived of any rights

that he should have in the event the Examiner is in

error.
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Mr. Boyd: Then by the Examiner's ruling, I

understand that he is allowing the amendment as

requested, but he will strike the amended answer

as it stands after amendment '?

Trial Examiner Ward: That is correct. It will

be included in that portion of the answer heretofore

stricken.

Mr. Boyd: Very well.

Trial Examiner Ward: Call your witness.

Mr. Landye: I will call Mr. Manash.

FRED H. MANASH

a witness called on behalf of the Respondents Build-

ing Trades Council and the Millwrights, being first

duly sworn, was examined and testified as follows:

Direct Examination

By Mr. Landye : [228]

* » *

Q. All right, Mr. Manash, will you tell us what

the background is?

A. Mr. Lautermilch, who was a member of the

firm Campbell -Lowrie - Lautermi I ch Corporation,

came into the office of the Buiklin^- Trades Council

some time during February and stated that he had

a eonti'aet from the Fry Roofing Company to build

a plant here and he wanted to get straightened out

with the Building Trades Council here as he was a

—his firm always had contractual relations with the

American Federation of Labor building trades

unions in Chicago and he wanted to have such a re-
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lationslii]) with us here, as he always liad IiIthhI

union men and he wanted to continue so and make

the same arrangement here. We tlien liad a conver-

sation with him to the effect that he would have to

sign an agreement with tlie Building Trades Coun-

cil, and we apprised him of the fact that we had

trouble with the Fry Roofing Company before on a

construction job and that we wanted the job in its

entirety, including the installation of machinery to

be done under the jurisdiction of the Building

Trades Council. He stated at that time that h(^

didn^t know whether or not all the installation of

tJie machinery w^ould l)e within his contract. Wc^

told him that it would be necessary, before we

would approve of the agreement signed with [232]

him, getting assurances from the Fry Roofing Com-

pany that all the installation of th(^ machinery in

the plant will be done undei- our jurisdiction.

Q. Now specitically, mider your jurisdiction,

were you thinking about the installation too of the

machinery '?

A. Installation of the machinery.

Q. That would be under the jurisdiction of what

local ?

A. Of the Building and Construction Trades

Council.

Q. But under the jurisdiction of what particular
j

local was the machinery erected?

^Ir. Boyd: Are you testifying for your witness,

or would you let him testify?
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Mr. Laiidye: Oh, I wi]] withdraw it. You go

ahead, Mr. Maiiash.

Mr. Boyd : It is much better that way.

Trial Examiner Ward: Proceed.

A. We then—he tlien signed an agreement with

the Building Trades Council on February 21st,

which we held, did not approve of at that time, and

he stated that he was going back to Chicago and

confer with Lloyd A. Fry about the installation of

the machinery in the plant. We later received this

letter from him.

Q. When you say "this letter," are you speak-

ing of the letter

A. Of March 7th, 1947. [233]

q. AVhich is Exhil)it 2.

A. Agreeing that the Company had agreed with

him that any installation of the machinery installed

in that plant would be done under the jurisdiction

of the Building and Construction Trades Council.

Mr. Boyd : I object to the last part of the answer

for a further and additional reason: The witness

now is assuming to tell the Examiner what the letter

says. The letter speaks for itself.

Trial Examiner Ward: The portion of the wit-

ness' testimony in which he states a legal conclu-

sion may be stricken. The letter will speak for it-

self.

Q. (By Mr. Landye) : Now, Mr. Manash, after

you received the letter, what was the next thing you

heard about this matter ?

A. Well, the job pi'occedcd.
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Q. The jol3 started?

A. Started and prociieded in accordance witli

our agreement. The latter part of August, 1947, I

was notified l^y

Q. You mean '47; I thought you said '27.

A. i said '47. 1 was notified by the business

agent of the Millwrights local union that on the in-

stallation of machinery at the Lloyd A. Fry plant

that they were not hiring members of his organiza-

tion in accordance with the agreement we have on

that project.

Q. What did you do then, sir? [234]

A. I ascertained who was the company who

had the contract for the installation of the machin-

ery, St Johns Motor Express. Checking uj) the

company I found the company had an agreement

with an affiliate of the Building Trades C^ouncil,

with the Teamsters Union, and recorded as a union

linn with the Building Trades Council. I put in a

call to the company, I don't know who I talked to:

somebody answered the phone, 1 don't remember

him identifying himself, but I asked him what is

the status of the job, and told him who 1 was and

explained my reasons for calling up, the fact that

I had received a coni])laint from the Millwrights

Local Union—Millwrights and Machine Erectors

Local Union business agent to the effect that he was

hiring other than their members on that job, and I

ex]plained to him at that time we had a contract on

the job and they should be all members of the

American Federation of Labor working on the job,
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and it was my undevstauding that these men work-

ing on the jol) weren't members of the American

Federation of Labor. [235]
* * -Yz

0. Now go ahead, ^J.r. Manash; I interrujjtcd

you.

A. 1 am not certain exactly what the convei'sa-

tion was, but I think it was to the effect the part\' I

talked to thought that the men worked on that job

were members of the American Federation of La-

bor and he could see no reason why he should re-

move them. And I then received a letter from the

Millwrights local union addressed to the Building

Trades Council requesting that the St. Johns Mo-

tor Express Company be placed on the unfair list,

and when we receive such a letter from a local

\miun we then investigate, or at least we attempt

to investigate the status of the job where the com-

plaint is made, and in accordance with that I went

to the joij next day in the morning. [236] L think it

was Friday morning, I am sure it was Friday

morning, and I, along with the Itusiness agent of

the Millwrights and Machine Erectors Lnion, and

checked the job. I talked to—I think it was Mi*.

Taylor and Mr. Baker that was there, and intro-

duced myself, and said I was there investigating a

complaint that they were hiring men on the job who

were not affiliated with the American Federation

of Labor, and they told me that as far as their

knowledge was concerned these were American Fed-

eration of Labor members and said that thev had
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looked at their union cards and stated that they

were members of the American Federation of Labor

and they conldn't see where they were violating

anything. I stated that I thought that that was a

violation of the agreement that we had for that pai-

ticular project. We then left the job, and the busi-

ness agent of the Millwrights and Machine Erectors

Local L^nion had another job to do and he went on

that particular job, and I went over to St. Johns

Motor Express Company's office and I met with

Mr. Edlefson

Q. Eggelston.

A! Eggelston, and discussed the matter with

him. I introduced myself to him; 1 explained that

I had received a complaint from the Millwrights

aud Machine Erectors union to the effect that hr-

was hiring men who were not affiliated witli the

American Federation of Labor on that job, and that

that was a violation of the agreement that we had

i'oi' that project. He [237] stated that it was to his

knowledge that these men were affiliated with the'

American Federation of Labor and lie didn't think

that he was violating any agreement; he said these

men w(m-(' affiliated with the American Eederationi

of Labor to his knowledge and it was his underi

standing, he says, when they hired men on that job

they called up the Labor Temple, A. F. of L. Lal)or

^Penij^le and asked for Machine Erectors, they wei'el

connected with the proper miio'n, he thought, and heJ

put in th(^ order, that the men w^ere the proper men!

for the job. I explained to him that they had called^

the Machinists Local Union, who were not affiliated
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witli the American Federation of Labor, and ho

differed with me : he said he thonght that they were

Eiftiliated with the American Federation of Labor

and he stated that to his knowledge they were and

he thought I was wrong. I said, "Well," 1 says, "1

know detinitely they are not." 1 said, "The best

way to settle this argument was to get in touch with

the business agent of this Machinists Union and as-

eertain from him definitely whether or not they

were affiliated with the American Federation of

Labor." I think he called up on the phone to the

Labor Temple asking for Johns, and 1 think he

turned to me and said that they told him that he

was on his way down to his ofi&ce, that he had been

iow^n to the plant and he w^as on his wa\' down to

his office. So we sat there and waited a while, and

pretty soon Ralph Johns came in and sat down and

[ explained to him that we had a controversy witli

^>t. [238] Johns Motor Express to the extent that

1 had told him that the Machinists L^nioii was not

iffiliated with the American Federation of Labor

:md somebody had given them the information that

they were so, and Eggelston asked Johns, "Are

^ou affiliated with the American Federation of La-

bor?" and Johns said, "No, I am not. I was, but 1

im not." Well, he picked up a card he had, "It

says on this card that you are affiliated with the

A^merican Federation of Labor and we assumed that

^ou were.'' He said, "We made a mistake evi-

ilently." He said, "We assumed you wei-e." He
^ays, "I have an agreement with the American

I
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Federation of Labor Teamsters Union and it is

probable—I may have to hire A. F. of L. men on

that job out there." He says "I will discuss it fur-

ther witli tlie managers of the Fry Company and

witli m}' attorney," and Johns got het up and

pointed at me and he says, "Well," he says, "If you

remove these machinists oft' the job and replace

them with other men," he says, "I will sue you

under the Taft-Hartley law," and he said, "Eggels-

ton, I don't intend to sue you; you are an innocent

party to this." He said, "I will sue the Council but

I don't intend to sue you at all; this is no reflection

on you." He said, "I don't intend to sue you at

all.'' xind he was really het up and I laughed at

him, not believing that a local union, or a business

agent of a local union [239]
v^ * *

Q. (By jNlr. Landye) : Now, Mr. Manash, what

was the end of that conversation? Let me put it to

you this way : At that time did you tell Mr. Eggels-

ton that you were going to tie up the St. Johns

Motor Express? A. I did not. In my
Q. Just a ininute. Did you at any time tell him

that? A. I did not.
j

Q. Do you ever remember having any conver-l

sation of any kind [240] with a man by the name of

Norling ?
'

A. I don't know tlie geiitleman; 1 don't even

rememl^er him at all, having any conversations witli

him. ;'

Q. Now did you tell Mr. Eggelston at that tim€'

that you would remove the carpenters or remove
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any of IIk^ membei's of the building trades from tlie

job A. I did not.

Q. unless he tired the machinists'?

A. I did not.

Q. As a matter of fact, did yon state that to any-

body of the Fry Company oi- the St. Johns Motor

Express? A. I did not.

* * *

Q. Now the letter which is marked General

Counsel's Exhibit No. 10, dated x\ugust the 29th,

was that dictated after your conversation with Mr.

Eggelston or before, if you recall? [241]

A. That was dictated after my conversation with

Mr. Eggelston.

Q. That is General Counsel's Exhibit 10.

A. That letter was there.

Q. Yes. And how did you—did you take that

down to them or did you mail it to them'?

A. Well, when I was so rudely interrupted by

counsel over here, I was going to explain that, and

if I may proceed, 1 will.

Trial Examiner Ward: Just give the answer.

Mr. Landye: Go ahead.

Trial Examiner Ward : Just explain the answer,

wbat you did with that when } on took it down.

Q. (By Mr. Landye) : Let's first come back.

Bid you mail it to them or did you send it to them '?

A. We mailed it to them.

Q. Yes. So that you didn't mail that to them

imtil the afternoon of August 29th, which would be

after the conversation?
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A. That is right after I had the meeting with

Eggelston.

Q. Did yon, however, indicate, in fairness to Mr.

Eggelston, that probably such a letter would be in

the mail to them ?

A. I told them he would probably have a letter

of that coming to them. I explained to him at the

meeting in the conversation that 1 had with him

that we had a request from the Millwrights and

Machine Erectors Union to place them on the unfair

list and that I would mail to him a letter requesting

him to [242] appear before the board. [243]
* * * I

Q. That is General Comisel's Exhibit 11. Now
prior to the sending of the letter Mr. Scudder had

already notified you that these machinist members

would be taken off the job; you knew that before

you wrote it, didn't you?

A. That is right. He assured me that he ad-

vised his client that the machinists would be taken

off the job and millwrights would replace them,

millwrights in the American Federation of Labor

would replace them, and that the controversy was

settled and that there was no need for his client to

appear before the board.

Q. No action was taken by the Building Trades

Council to put St. Johns Motor Express on the un-

fair list, was there'?

A. No, there was no complaint before them at

the time. [245]
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Q. (By Mr. Landye) : Was there any conversa-

tion between yourself and Baker and Mr. Taylor

concerning whether or not you would tie up the St.

Johns or the whole Fry Roofing Company job?

A. No.

Q. Did you in the conversation that Mr. Eggels-

tuu was present, that was lat(M-, did you state—was

there any statement made whether oi* not you would

tie up the St. Johns Motor Express or the Fry

Roofing Company and the whole job?

A. No. I will state what I did say, if you wish

me to. [247]
* * *

Cross-Examination

By Mr. Boyd:
-X- * *

Q. Then why did you—why were you going to

cite him to show cause against being put on the

unfair list when you talked with him on Friday if

you had a contract at that time ?

A. I don't get your question.

Mr. Boyd: Will you read the question back?

(Last question read.)

Mr. Landye : I object to that as compound, com-

plex, and a double-headed question.

i Trial Examiner Ward: It is not entirely clear

to the Examiner.

Il
Mr. Boyd : I doubt if the witness can give a clear

answer to it either. I am interested to know what

his answer may be. [257]

The Witness: I will answer it.

Mr. Boyd: Let's see w^hat your answ-er is.
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A. The reason why we cited St. Johns Motor

Express before the Council to show cause why he

shouldn't be placed on the unfair list was the com-

plaint we received from the Millwrights and Ma-

chine Erectors Union that he was hiring men who

were not members of their union, that job.

Q. (By Mr. Boyd) : Yes, but if you had a con-

tract, why didn't you cite him for contract viola-

tion? Can you give an answer to that?

A. I was citing him for that.

Q. Did you cite him for contract violation when

you talked with him on August 29th?

A. Violation of the contract that we had on that

project, yes.

Q. Is there any mention made of that in your

letter of x\ugust 29th ?

A. Not necessarily. We had to prove that he

violated

Q. As a matter of fact

A. That was the complaint.

Trial Examiner Ward: One at a time. Let the

answer be completed before we get another ques-

tion.

Mr. Boyd : All right.

Q. As a matter of fact, Mr. Manash, this thing I

of your claiming to have a contract is wholly an

after-thought, is it not? [258] A. No.
j

Q. Did you not, on October 23rd, disclose to the
i

investigator of the National Labor Board that your '

organization had no contract covering the install a-
[
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tion of machinery in the Volney F'elt Mills'?

A. I did not.

Q. Did yon not on that date say that the only

contract that yon had was the memorandnm agree-

ment dated Angnst 21st, 1947, between the Camp-
bell-Lowrie-Lauternnlch Corporation and the Port-

land Building Trades Council?

A. And the comioany letter.

Q. The letter from Lautermilch, you mean?

A. That is right.

Q. Then that is what you refer to as being the

contract and nothing more than that?

A. That is right.

Q. Is it customary in your practices to claim

that contracts with one corporation have application

to an entirely different operation, a different cor-

poration ?

A. AVell, it is evident you don't understand the

functionings of the Building Trades Council. The

Building Trades Council have various—several

crafts affiliated with the Council. Those sub-crafts

have an agreement with a sub-contractor. We con-

sider those agreements as part of our general agree-

ment.

Q. And who here was a sub-contractor? [259]

A. St. Johns Motor Express.

Q. Sub-contractor of whom?
A. Sub-contractor of the Fry Roofing Company,

I assume.

[

Mr. Boyd: That is correct. That is all T want

!to know.
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A. Oh, that many.

Q. And those contractors were engaged in and

around Portland and its vicinity; isn't that cor-

rect ?

A. Yes, and sometimes over the state, various

parts of the state.

Q. But certainly in and around the city of

Portland you had these contracts that took care of

imion contracts that would take care of 95 per cent

of the construction industry; isn't that right?

A. Yes, that would take care of practically 95

per cent of the construction industry in this locality,

in my opinion.

Q. I mean those contracts covered 95 per cent

of the construction industry?

A. That is right.

Q. And that was in effect in February and

March of 19471 A. Yes. [266]

R. W. JOHNS

a witness called in behalf of the Respondents Coun-

cil and Millwrights, having been previously duly

sworn, was examined and tCvstified as follows: [269]
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CHARLES L. BENTLEY

a witness called in behalf of ResiJondents Council

and Millwrights, being first duly sworn, was ex-

amined and testified as follows:

Direct Examination

B}^ Mr. Landye

:

-A * *

Q. But were they suspended by the Executive

Board 1

A. I understand that the Executive Council,

without sanction of the convention

Q. Suspended them?

A. That is right, disaffiliated.

Q. Now when about was that?

A. Oh, I w^ould say that probably occurred

around the middle of '46.

Mr. Landye: About the middle of '46. I think

that is all. [273]
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[Title of Board and Cause]

INTERMEDIATE REPORT

Statement of the Case

Upon the charges and. an amended charge duly

filed by International Association of Machinists,

herein called the 1AM, on February 11, 1948, the

General Coimsel of the National Labor Relations

Board-i by the Regional Director for the Nineteenth

Region, (Seattle, Washington), issued a complaint

dated June 30, 1948,2 against Lloyd A. Fry Roofing

Company, a corporation; and Volney Felt Mills,

Inc., a corporation herein called Respondents Fry

and Volney, and against St. Johns Motor Express

Company, a corporation, herein called St. Johns;

and against Building and Construction Trades

Council of Portland and vicinity, AFL, a labor

organization herein called the Council ; and the

Millwrights and Machine Erectors L^nion, Local

No. 1857, chartered by L^nited Brotherhood of Car-

penters and Joiners of America, AFL, a labor

organization, herein called the Millwrights, alleg-

ing that Respondents Fry, Volney, and St. Johns

had engaged in and were engaging in unfair labor

^The General Counsel and his representatives at

the hearing are refei'red to as the General Counsel
and. the National Labor Relations Board is referred

to as the Board.

20n this same day, the said Regional Director
pursuant to Section 203.33 of the Board's Rules and
Regulations, issued an order consolidating the above-
numbered case for hearing.
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practices affecting commerce, within the meaning

of Section 8(a)(1) (3) and Section 2(6) and (7) of

the National Labor Relations Act, as amended, 61

Stat. 136, herein called the Act; and that the Re-

spondents Council and Millwrights had engaged in,

and were engaging in, unfair labor practices affect-

ing commerce within the meaning of Section 8(b)

(1)(A) and (2) and Section 2 (6) and (7) of the

Act. Copies of the complaint, with charge attached

and notice of hearing thereon were duly served

upon the Respondents Fry, Yolney, Respondent St.

Johns, and Respondents Council, and Millwrights.

With respect to the unfair labor practices, the

complaint alleged in substance that: (1) On or

about August 22, 1947, Respondent St. Johns en-

tered into a contract with Respondents Fry and

Volney wherein St. Johns undertook to install cer-

tain machinery and equipment for Respondents

Fry and Vohiey, wherein Respondents Fry and

Volney reserved complete supervision, control, and

responsibility in relation to accomplishing the work

to be performed by Respondent St. Johns imder

said contract; (2) that on or about August 26,

1947, tJie Respondents Fry, Volney, and St. Johns,

employed Ray E. Baker, Fred Bolton, William

Bozarth, D. F. Donnelly,^ John L. Kesch, and J. R.

O'Neel and assigned them to the work to be done

in performance of the contract; (3) on or about

August 29, 1947, Respondents Council and Mill-

wrights, requested Respondents Fry, Volney, and

3At times referred to in the record as Daniel F.

Donnellv.
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St. Johns to discharge the emjDloyees named next

above and replace them with employees who were

members of Respondent Millwrights, and threat-

ened the use of economic sanctions against said

Fry, Volney, and St. Johns, if they did not dis-

charge said employees; (4) on or about September

2, 1947, Respondents Fry, Volney, and St. Johns,

discharged said employees above named, pursuant

to the rec[uest and under compulsion of the threat

made by Respondents Council and Millwrights; (5)

since said date of September 2, 1947, Respondents

Fry, Volney, and St. Johns, have failed and re-

fused and continued to refuse to reinstate said

employees to their former or substantially equiva-

lent positions; (6) Respondents Council and Mill-

wrights requested the discharge of said employees,

and threatened to use economic sanctions against

Respondents Fry, Vohiey, and St. Johns as afore-

said thereby attempted to cause and did cause dis-

charge of said employees for the reason that said

employees were members of the lAM and were not

members of the Millwrights; (7) Respondents Fry,

Volney, and St. Johns, did discharge and thereafter

failed to or refused to reinstate said employees for

the reason that the said employees were members

of the lAM and were not members of the Mill-

wrights; and (8) the acts described above Respond-

ents Fry, ^"olney, and St. Johns and Respondents

Council and Millwrights, and each of said Respond-

ents restrained, and coerced the employees of Re-

spondents Fry, Volney, and St. Johns in the
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exercise of the rights guaranteed in Section 7 of

the Act as amended.

On or about October 28, 1948, Respondents Coun-

cil and Millwrights filed its answer denying the

commission of any unfair labor practice and alleged

affirmatively, in part, that Respondents Council

and Millwrights had a closed-shop contract with

Respondents Volney and Fry wherein and whereby

the latter contracted to employ only employees who
were members of unions affiliated with the Council

and with the American Federation of Labor.

On or about October 29, 1948, Respondents Fry
and Volney filed an ansAver in which they admitted

certain portions of the complaint; admitted that

each Respondent was engaged in interstate com-

merce but denied that any of the work done at the

time and place specified in the complaint affected

commerce. The answer admitted the discharge of

the six employees named above but alleged that

such dischai'ge was made pursuant to an alleged

closed-shop contract with the Council, which said

closed-shop contract was in existence prior to t]ie

effective date of the Labor Management Relations

Act of 1947 ; it further alleged that in the event

they were not protected by said closed-shop contract

and justified in doing the acts complained of the

discharges were nevertheless made necessaiy and

were forced upon them by Respondents Council

and Millwrights under threat of economic sanctions

and removal of all American Federation of Labor

workmen from the construction project of said

Res])0]iderits Fry and Volney.
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On or about October 11, 1948, Respondent St.

Johns filed an amended answer wherein it admitted

some of the allegations of the complaint but denied

the commission of any unfair labor practice; and

alleged affirmatively and in substance that it had

not discriminated in regard to the hire and tenure

of the above-named employees, since its acts were

done under specific instructions of Respondents Fry

and Volney, and thus such acts were done as an

agent of the principals Respondents Fry and

Volney.

Pursuant to notice, a hearing was held at Port-

land, Oregon, on November 9 and 10, 1948, before

the undersigned Trial Examiner duly designated

by the Chief Trial Examiner. The General Coun-

sel, all Respondents, and the JAM were represented

b}- counsel. All participated in the hearing and

were afforded full opportunity to be heard, to

examine and cross-examine witnesses, and to intro-

duce evidence bearing upon the issues and at the

close of the hearing, the parties Avere afforded an

opportunity to argue orally before the luidersigned.

Such arguments were included in the transcript of

proceedings. The parties were advised they might

file ])riefs and/or proposed findings of fact and

conclusions of law with the undersigned. Briefs

were filed by General Counsel, the counsel for

Respondent Fry and Volney, by counsel for St.

Johns, the counsel for the Council and Millwrights,

and by counsel for the lAM. During the course of

the hearing counsel for the Council and Millwrights,
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ill substance and effect, moved for a dismissal of

the complaint on grounds as follows: (1) that

Section 8(b) (1) (A) and (2) of the Act as amended,

were unconstitutional in that they were in violation

of the V, and XIII, Amendments to the Constitu-

tion of the United States ;4 (2) that inasmuch as

the Council and Millwrights had a closed-shop

contract \Wth Respondents Fry and Volney which

antedated the enactment of the Act, as amended,

requiring the eml3lo}^nent of members of the Coun-

cil and Millwrights only, Fry, Volney, and St.

Johns were required to dismiss lAM members then

employed, on demand ; and (3) that in the event it

be held that members of the Comicil and Mill-

wrights were not entitled to replace members of

the IAM on the job herein involved, the complaint

should nonetheless be dismissed since the lAM had

likewise engaged in unfair labor practices in assum-

ing to represent employees of Fry and Volney

without having been selected by a majority of

the employees in an appropriate unit. The un-

dersigned denied said motions with a provision that

they could be renewed at or before the close of the

hearing. Such motions were renewed at the close

of the taking of testimony herein. The undersigned

reserved rulings thereon and now rules that said

^Counsel for said Council and Millwrights was
particularly concerned with having the record in the
instant case show that his clients questioned the
constitutionality of Section 8(b)(1)(A) and (2) of
the Act, as amended, at the earliest opportunity.
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motions, aiid each of them, be, and they are hereby,

denied.^

Also during the hearing Respondents Fry, Vol-

ney, Council, and Millwrights moved for a dis-

missal of the complamt for the alleged reason that

the Board lacked jurisdiction herein. The mider-

sigiied denied the motions, but permitted their re-

newal at the close of the hearing, at which time the

midersigTied reserved ruling, and now rules that

said motions to dismiss be, and they are hereby,

denied.

During the hearing the undersigned reserved rul-

ing on a motion by counsel for the Council and

Millwrights to strike General Counsel's Exhibits

Nos. 4 and 5, and now rules that said motion be

denied.

Upon the entire record in the case and from his

observation of the witnesses, the undersigned makes

tlie following:

Findings of Fact

I. The bUvSiness of the Respondents

Lloyd A. Fry Roofing Company is a corporation

organized and existing under the laws of the State

of Delaware, and licensed to engage ui business in

the State of Oregon and in 10 other States of the

United States. Its principal offices are located in

Chicago, Illinois, and its place of business in Ore-

gon is at 3750 N.W. Yeon Aveime, where it is

^Matter of Rite-Form Corset Companv, Inc., and
United Steel Workers of America, CIO. 75 N.l.r.b.
174.
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engaged in the manufacture, distribution, and sale

of felt roofing. Its total annual business at its

several plants throughout the United States is in

excess of $1,000,000. Inchided in this figure is the

dollar volume of its business at its plant at Port-

land, Oregon, where annually it purchases materials

and supplies valued in excess of $100,000, of which

more than 30 per cent is transported to this place

of business in interstate commerce from States

other than the State of Oregon. It annually sells

and distributes products produced at its Portland

plant, products valued in excess of $200,000, of

which more than 40 per cent is transported from

its place of business in Oregon in interstate com-

merce to destinations in other States.

Volney Felt Mills, Inc., is likewise a corporation

duly organized and existing imder the laws of the

State of Delaware. It is licensed to engage in busi-

ness in the State of Oregon, and in three other

States of the United States. Its principal offices

are in Chicago, Illinois, and its place of business in

Oregon is at its plant at 3750 N.W. Yeon Avenue,

where it is engaged in the manufacture, distribu-

tion, and sale of roofing felt. Its total annual busi-

ness at its several plants throughout the United

States is in excess of $1,000,000. Included in this

figure is the dollar volume of its business at the

plant at Portland, Oregon, where annually it pur-

chases materials and supplies valued in excess of

$100,000, of which more than 20 per cent is trans-

ported to this place of l)usiness from States other

than the State of Oregon, and annually it sells
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and distributes its products produced at this plant

valued in excess of |200,000, of which more than 20

per cent is transported from its place of business

in Oregon in interstate commerce to destinations in

other States.

St. Johns Motor Express Company is a corpora-

tion duly organized and existing under the laws of

the State of Oregon, with its principal office and

place of Imsiness located at Portland, Oregon,

where it has been and is now engaged in the trans-

portation of freight by motor vehicle and in the

installation of industrial machinery. In the course

and conduct of its business at Portland, Oregon,

it annually renders services in installing industrial

machinery and as a motor carrier valued in excess

of $1,000,000, of which more than 60 per cent are

services performed in interstate commerce to and

from States other than the State of Oregon.^

While Respondents Lloyd A. Fry Roofing Com-

pany and Volney Felt Mills, Inc., signed a stipula-

tion admitting that they were engaged in inter-

state commerce such stipulation was qualified as

follows

:

Respondents, Lloyd A. Fry Roofing Company

Volney Felt Mills, Inc., deny that any of the work

being done at the time and place specified in the

complaint effected commerce.

^The foregoing findings as to Respondents Fry
and Volney are based upon a signed stipulation of

the parties, and the findings with respect to Re-
spondent St. Johns based upon the allegations con-

tained in the complaint and admitted by the separate

answer of Respondent St. Johns.
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The parties further stipiiJated that Voliiey Felt

.Mills, Inc., operates as a su])sidiai'y of Lloyd A. Fry

Roofing Company, each corporation having directors

and officers in common.'^

All Respondents (except St. Johns) contend, in

substance, (a) that inasmuch as the operations of

such Respondents consist of building construction

and installation of equipment, the Board should not

exercise or assert jurisdiction; and (b) that since

the Felt Mill Building and the machinery installed

therein had not been used or engaged in the manu-

facture of any commodity which entered commerce

during the periods referred to in the complaint, the

Board is without jurisdiction to entertain charges or

make findings of unfair labor practices in the in-

stant matter.

As to contention (a) : The Board has repeatedly

held that it has jurisdiction over construction proj-

ects if their interruption would affect interstate

commerce, "and that our abstention from exei-cising

our jurisdiction in construction cases was a matter

of administrative choice and not of legal necessity."^

Contention (a) is without merit.

"^Respondent St. Johns was not a party to the
execution of the stipulation concerning the nature of
the business of Respondents Fry and Volney.

^See IJrowii and Root, et al., d/b/a Ozark Dam
Constructors, 77 N.L.R.B. 1136; (and cases therein
cited) ; and see also United Brotherhood of Car-
penters and Joiners of America, AFL, (Ira A. Wat-
son Company, d/b/a Watson's Specialtv Store),
23 L.R.R.M. 1102.
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As to contention (b) : The record discloses that

both Respondents Fry and Vohiey are admittedly

engaged in interstate commerce in a numbei- of

States other than that of Oregon: that the Volney

Felt Mill was constructed for the purpose of pro-

ducing felt to be used in part, by the Fry Roofing

Company and that since its construction, the felt so

produced by the Volney Felt Mills, or a substantial

portion thereof, has been used by the Fry Rooting

Company in the manufacture of rooting and has

been sold, in part at least, in interstate commerce.

The construction of the Volney Felt Mill was and is

in effect merely the enlargement of the Fry Roofing

Company Plant. It would appear that where a firm

or corporation is engaged in interstate commerce,

and enlarges its plant and increases its production,

such operations are in effect in interstate commerce.

It is so found. Contention (b) is ^^ithout merit.

The undersigned finds that Respondents Fry, Vol-

ney, and St. Johns are engaged in commerce within

the meaning of the Act and the Act as amended.

II. The labor organizations iiivolred

International Association of Machinists; Willa-

mette Lodge #63 affiliated vdih. the International

xVssociation of Machinists; Building and Construc-

tion Trades Council of Portland and Vicinity, af-

filiated with the American Federation of Labor;

Millwrights and Machine Erectors Union, Local No.

1857, chartered by the United Brotherhood of Car-

penters and Joiners of America, A. F. of L., are

each labor organizations within the meaning of Sec-

tion 2 (5) of the Act.
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III. The imfiiir labor practices

A. The discriminatory discharges

1. The sequence of events

Sometime j^rior to January 1, 1947, Respondent

Fry determined to construct a felt mill adjacent to

and in connection with its Rooting Plant located in

Portland. Sometime between January 1 and March

1, 1947, Respondent Fry entered into a building con-

struction contract with Campbell, Lowrie, Lauter-

milch Corp. of Chicago, 111., herein called the Build-

ing Contractor. Eric Norling, an employee of the

Building Contractor was put in charge of the build-

ing construction as general superintendent on behalf

of the Building Contractor.

Between January 1 and on or about March 1,

1947,9 Pry caused felt mill machinery valued at be-

tween $150,000 and $175,000, to be shipped, in differ-

ent installments, from Wisconsin to Portland where

it was stored in the Fry Roohng Plant pending its

installation in the new felt mill when such mill was

ready therefore.

On or about March 15, John R. Baker, as chief

engineerio for both Fry Roofing Company and Vol-

ney Felt Mills, went to Portland, under certain

instructions. He testified

:

I was instructed to make arrangements with some

^Unless otherwise indicated all events referred to
herein occurred in 1947.

lORaker testified that he had been chief engineer
for Fry and Volney for upwards of 14 years.
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contracting concern to supi^ly labor and tools and

perform the work of setting up machinery in a new

paper mill, a new felt mill.

By on or about August 15, the felt mill building

had progressed to a' point that would permit the

installation of mill machinery then in storage at the

Fry Roofing Plant. Baker returned to Portland at

this time and as the result of certain negotiations

entered into a contract with the Respondent St.

Johns for the installation of the felt mill machinery.

Such contact is evidenced on the part of St. Johns,

by a letter, as follows

:

August 22, 1947.

Lloyd A. Fry Roofing Company,

3750 N.W. Yeon Avenue,

Portland, Oregon.

Attention : Mr. Baker.

Bear Sir

:

Confirming our conversation of yesterday and

this morning in connection with the installation of

the equipment of your new felt mill with complete

supervision, control and responsibility.

We will advance and pay all laboi- costs including

labor taxes to the workers involved and the various

govermnental institutions. \Ve will also pay ma-

terial costs in nominal sums as required.

At the end of each week we shall render a strict

accounting to you of all of the above expenditures

for the purpose of reimbursement. For this service

our charge shall be figures 10 percent of such moneys

expended.
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In addition to the above, it is our understanding

you will requii'e equipment which we regularly

employ in connection with transporting properties,

rigging, etc. The following are charges for equip-

ment fully operated

A. Frames and Winch Trucks $6.50 per horn-

Solo Trucks $4.75 per hour

Extra men $2.50 per hour

It is also contemplated that you will need a few

jacks, cribbing and the like which we shall be glad

to supply at $2.00 per day.

Upon investigating wage scale with the Unions

involved, we find machinists rates are $1.95 per

hour, machinists helpers $1.60 per hour and for

carpenters, $1.75 per hour. This rate is on the

basis of an 8 hour day, 5 days per week.

Very truly yours,

ST. JOHNS MOTOR
EXPRESS 00.

/s/ V. G. EGOLESTON,
Office Manager.i^

VJE-K

The foregoing letter \vas acknowledged by means

of a "shipping notice," directing that St. Johns

"Ship to" Volney Felt Mills, Inc. c/o Lloyd A. Fry

i^The facts found in this Section to this point are
})ased on credited and undisputed testimony and
documents.
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Roofing Company, 3750 N.AV. Yeon Ave., Portland,

Oregon.

"To move and place Felt mill machinery as

set forth in your letter of August 22, 1945."

/s/ LLOYD A. FRY ROOFING CO.

By /s/ E. J. NELSON.

2. The employment of machinists

James A. Taylor, foreman employed by St. Johns,

was assigned as the St. Johns' representative to

supervise the installation of the machinery in ques-

tion, 1)ut was instructed to take all of his instruc-

tions from the Fry, Volney Chief Engineer Baker.

With respect to employees required for installation

of the mill machinery, Taylor asked Baker, "—what

craft will we have to use?" Baker replied,

It will have to be Machinists 63, A. F. of L.

—

you contact the men and have them out here.

In this co]inection Taylor testified.

So I did. I called the Labor Temple, which I

thought was the right place, and I asked for

Local 63, Machinists Local and ordered the

men out.

As a result of Taylor's call to Local 63, Machinists

JTnion, Daniel F. Donnelly, and John O'Neel ma-

chinists, Ray Baker and William Bozarth machinists

helpers reported to the Volney Felt Mill and to

Taylor on August 27. All four men were jiut to

Avork on the installation jol).

On August 28, Taylor asked Donnellv if the
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lattc]' knew where Taylor could get another good

machinist. Doiuielly stated that he did know of

such a man and would get word to him. Donnelly

thereafter contacted F. T. Bolton, ^2 machinist and

sent him to the Local #63 office for clearance and

told him to report to Taylor. Bolton reported on

Friday, August 29, ])ut without tools, and was told

to and did report thereafter on September 2. Also

on September 2, John Kesch a machinists helper

reported, was hired and put to work.i^

3. The discharges

After the first four machinists had been hired,

and on Thursday, August 28, one Sandstrom, the

business agent for the Millwrights went to the felt

mill and talked to Foreman Taylor. After Sand-

strom left Taylor reported to the machinists that

Sandstrom was the business agent for the Mill-

wrights and had come to the plant for the purpoes

of having the machinists put oft* the job and mill-

wrights hired in their stead.

On the following day, Friday, August 29, Sand-

strom again appeared at the felt mill accompanied

by Fred H. Manash, secretary and business repre-

sentative of the Council, and talked with Taylor,

i^At times in the record referred to as Fred
Bolton.

i^Kesch re])Orte(l to the job as the result of Taylor
having requested Bolton "to bring another man
with" him. Both Bolton and Kesch presented clear-
ance cards from Machinists Local #63, when they
reported for work on September 2.
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after which Donnelly telephoned R. W. Johns, busi-

ness agent for ^Machinists Local #63 and reported

the fact that Sandstrom had been at the felt mill,

and requested that Johns come to the mill. Johns

did go to the mill and talked with Taylor at which

time Taylor told Johns that Manash and Sandstrom

had been at the mill and had requested removal of

the machinists. Taylor stated that he had informed

the two that he would not have the final say on such

removals and that such word would come from the

Respondent St. Johns' office. Taylor then excused

himself; was absent for a short time; returned and

informed Johns that from a phone call he learned

that Manash was in Eggleston 's office.

Business Agent Johns, then went to Eggleston 's

office and found Eggleston and Manash together.

Johns had met Manash prior to this time. Johns

introduced himself to Eggleston, after which the

three entered into a considerable discussion. During

the discussion next above referred to Manash in-

formed Eggleston that he was "citing" him to

appear before the Executive Council of the Building

Trades to show cause why St. Johns Motor Express

Company should not be placed upon the ''Unfair

List." During this conference of Eggleston, Manash,

and Johns, Manash delivered a letter to Eggleston
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on the letter head oi' the Council dated August 29,

1947, reading as follows:

St. Johns Motor Express Company,

7220 N. Burlington,

Portland, Oregon.

Gentlemen

:

We have a request from Millwrights Jjocal

Union No. 1857 to place your firm on the official

"Unfair List."

As we are always desirous of hearing both

sides of any controversy, we respectfully request

that you appear before the Board of Business

Representatives at a meeting to be held on

Tuesday, September 2, 1947, at 10:15 a.m., Hall

J, Labor Temple, Portland, Oregon, to state

your version of this controversy, at which time

action will be taken on this request to place your

firm ujion the Unfair List.

Trusting that you will be present at this

meeting, we are,

Very truly yours.

BUILDING AND CONSTRUCTION TRADE
COUNCIL OF PORTLAND AND VI-

CINITY

/s/ FRED MANASII,
Secretarv.i4

i^While Manash denied that he had delivered the
above letter in person he testified that he told Eggle-
ston that he was going to mail such a letter, but gave
him all the information that was contained in such
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In conuection with this particular nieetiiig Eggie-

ston testified

:

Q. Do you remember whether at that time

he indicated what he would do in the event you

did not replace machinists with millwrights?

(Mr. Landye) : I don't care what he indi-

cated; I want to know what he said.

(Mr. Boyd) : Yes what he said.

A. I can't tell you his exact words at what

he said, but the tenor of his conversation was

the same at all times; that he wanted the con-

tract with them, he intended it to be kept, and

if it wasn't going to be kept he was going to do

something about it, namely, pul] those men off

that job.

Q. That is what would have happened at the

job, but he did say to you what he was going to

do in relation to St. Johns Motor Express?

A. I asked him, as I recall, specifically what

it meant to St. Johns in order that I could get

all the information, and Mr. Manash said to me
that it might—he didn't say that it would, as I

recall—he says that it might reach the point

where our teamsters could not deliver to jobs on

which A. F. of L. carpenters were employed. ^^

letter. On the record and from his observation of

the witnesses the undersigned credits Eggleston's
recollection to the effect that the letter was deliv-

ered.

^5]Manash testified that when he learned that the

St. Johns Motor Express Company had the contract

installing machinery and were hiring machinists



vs. Lloyd A. Fry Roofing Co., etc. 157

Kggleston informed xManasli, in substance, that

he could make no response to Manash's demands

that the machinist employees be displaced with Mill-

wrights, and that he would take the matter up with

the Fry Rooting Company. Eggleston then con-

tacted B. B. Alexander, Portland Manager for Fry

Roofing Company and for Volney Felt ^iills and

informed Alexander, in the presence of Chief Engi-

neer Baker, that Manash claimed that he had a con-

tract requiring all employees to be members of

American Federation of Labor Unions and members

of the Council; and that Manasli had threatened to

pull all men from the building project. Alexander

and Baker told Eggleston that the Fry Roofing Com-

pany and Volney could not stand a stoppage of work

on the building as they needed a roof over the build-

ing to the end that the machinery could be installed

and the mill made ready for opei'ation by a date

certain.

Eggleston as manager for St. Johns, next sought

legal advice from the law firm of Scudder and Long.

He testified:

I determined from Mr. Scudder that we were

agents of Fry Roofing Company and Volney

Felt Mills, and that if Volney Felt Mills or

Fry Roofing Company told us to fire the ma-

instead of millwrights he "ascertained who was the
company who had the contract for the installation
of the machinery, St. Johns Motor Express. Check-
ino- up the Company I found the Company had an
agreement with an affiliate of th(^ Building Trades
Council, with the Teamsters Union, and recorded as
a union firm with the Building Trades Council "
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chinists and hire millwrights that is exactly

what we should do, and that was done.

On the afternoon of September 2, Engineer Baker

informed Foreman Taylor:

We will have to change crafts, as bad as I

hate to do it—we will have to—it is a case of

either changing crafts or stopping all our build-

ing.

Taylor then proceeded to discharge all the IAM
machinists and helpers who had been hired except

Eay Baker, machinists helper who left before noti-

fied of his dismissal. Baker's dismissal was com-

pleted on the following morning, September 3rd.

4. Issues; contentions; conclusions

(a) Respondents Council and Millwrights con-

tend, in substance and effect, that they liad a valid

closed-sho]) contract with Respondents Fry and

Volney which required that the Respondents Fry

iind Volney employ men who whei-e members of

unions belonging to the Building and Construction

Trades Council of Portland and Vicinity and who

were affiliated with the American Federation of

Labor.

(b) Respondents Fr\- and A^olney contend, in

sulistance and effect, that the Council and A[ill-

wrights had a valid closed-shop contract which re-

quired the discharge of the International Associa-

tion of Machinists members who had been hired by

St. Johns from the job upon demand by the Council

and Millwrights; and further contend that assununi;-
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jurisdiction of the Board and that unfair labor

practices were committed. Respondents Fry and

Volney were "justified in doing the acts complained

of and that they were made necessary and forced

upon them by Respondents Building and Construc-

tion Trades Council and Millwrights by reason of

their having engaged in improper and unlawful

acts."

(c) Respondent St. Johns contends, in substance

and effect, that inasmuch as the record clearly dis-

closes that all acts performed by St. Johns or its

foreman in connection with such discharges were at

the specific direction of Engineer Baker, such dis-

charges were actually made by the principals and

not by their agent, St. Johns, and that if said acts

are considered as violating the National Labor Re-

lations Act, St. Johns should not be included in any

cease and desist orders issued herein.

As to (a), the Council and Millwrights' conten-

tion, the record contains no evidence of any contract

ha\Tng been executed between Respondents Fry and

Volney and Respondents Council and ^iillwrights.

The record does contain an executed contract made

by and between the firm of Campbell. Lowrie, Lau-

termilch Corp., of Chicago, Illinois, and Building

and Construction Trades Council of Portland and

Vicinity under date of February 21, 1947.^^ Tlut

contract referred to makes no reference to Respond-

ents Fry or Volney, or to the specific building that

was to be built as the Volney Felt Mill, it merely

i^See "Appendix A.
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provides that the Building Contractor, referred to

in the contract as "The Employer" shall employ

only workmen in good standing in unions affiliated

with the Council; that such workmen shall be em-

ployed through the offices of the Unions having

jurisdiction over the work; and that the Council

Avould not "work open shop."

In addition to the contract above referred to, the

Council, for the purpose of showing that the above

referred to contract was executed by the Building

Contractor as agent for Respondent Fry, introduced

a letter on the letterhead of the Building Contractor,

dated March 7, 1947. reading as follows:

Portland Building Trades Council,

Portland, Oregon.

Attention : Mr. Fred Manash, Secretary.

Gentlemen

:

Re : Lloyd A. Fry Roofing Company,

Felt Plant, Portland, Oregon.

During the early part of Januaiy when the

writer was in Portland, we discussed construc-

tion of the above building. At that time I

agTeed that all work on the new building, be

it construction, pi])e-work, or setting of ma-

chinery, would be done by union men under the

jurisdiction of the Building Trades Council.

This letter will confirm that agreement, and you

must ]-est assured that we Avill keep the job on a

imion basis throughout.

It is not entirelv flonr in mv mind what trades
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haiidlo the various parts of the machinery

setting, but I am sure that there are mechanics

familiar with this machinery setting who arc

members of the Building Trades Council.

At the moment I cannot state definitely that

all the machinery setting will come under our

contract, but I have been assured by the Owner
that the work will be done on a fair basis to

you whether it is done under our supervision

or not.

Very truly yours,

CAMPBELL, LAWRIE,
LAUTERMILCH CORP.,

/s/ R. R. LAUTERMILCH.

The record does not contain a copy of the contract

between the Building Contractor and Respondents

Fry and Volney. It is clear from the record, how-

ever, that the Building Contractor exercised no

supervision over the installation work and setting

of machinerv which was performed by Respondents

St. Johns under its cost plus contract dated August

22, 1947.

In support of the contention that the contract of

February 21, 1947, and the letter of March 7, 1947,

each referred to above, constituted a valid closed-

shop contract binding upon Fry ;ind Voliic^-, Re-

spondents Fry, Volney, (V^uncil and Millwrights in-

troduced evidence to the effect that Engineer Baker,

on behalf of Fry and Volney, instructed St. Johns
to hire only "Machinists'' who were members of
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Local #63, affiliated with the ''American Federation

of Labor."

The record further shows that Taylor, as foreman

for St. Johns did hire "Machinists" who were mem-

bers of Local #63, but inasmuch as the Interna-

tional Association of Machinists, although formerl.v

so affiliated, was not at that time affiliated with the

American Federation of Labor, Taylor did not em-

ploy American Federation of Laboi- machinists.

Respondents Fry, Volney, Council, and Millwrights

therefore contend that the employment of the "Ma-

chinists" under the conditions above set out was a

violation of the alleged closed-shop contract.

The facts above found raises two questions for

determination, (1) assuming the validity of the Feb-

ruary 21 contract between the Council and the

Building Contractor as between themselves, did such

contract authorize the Building Contractor to act as

an agent for Respondents Fry and Volney, and

make agreements with third parties concerning mat-

ters outside the scope of the contract between the

Building Contractors and Respondents Fry and

Volney binding on the latter; and (2) assuming that

the Building Contractor's were the agents of Fry

and Volney and acted as such in the execution of

the February 21 contract and in the wiiting and

dispatching of the letter of March 7, does the con-

tract of April 21 ; the letter of March 7 ; and Baker's

instructions to St. Johns to hire machinists affiliated

with the American Federation of Labor constitute

a closed-shop contract valid under Section 8 (:]) of
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the Act prior to amendment and Section 8 (a) (3)

of the Act as amended ?

As to question (1) an examination (jf the contract

of February 21, 1947, fairly discloses that it was one

between Campbell, Lowrie, Lautermilch, Corp., as a

prijicii3al and the Building and Construction Trades

Council of Portland and vicinity, which by its terms

was not and cannot be binding upon Respondents

Fry and Volney. While it may well be that the

Building Contractor in his contract with Fry and

Volney for the construction of the felt mill building

incorporated the conditions or some of the conditions

of the February 21 contract in such building con-

tract the record herein does not contain a copy of

such building contract and since Fry and Volney

were not parties to the contract of February 21, they

may not be bound thereby.

With reference to the letter of March 7, 1947, in

which the Building Contractor stated to the Build-

ing Trades Council that the Lloyd A. Fry Roofing

Company felt plant would be constructed by union

men under the jurisdiction of the Building Trades

Council. It also stated:

At the moment 1 cannot state definitely that

all the machinery setting will come under our

contract, but I have been assured by the Owner
that the work will be done on a fair basis to you
whether it is done under our supervision or not.

The record herein conclusively discloses that that

l)ortion of the machinery installation contracted and
performed by St. Johns was not done nndci- tlie
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supervision of Campbell, Lowrie, Lautermilch, Corp.

From the foregoing it is clear that neither the

Building and Construction Trades Council of Port-

land and Vicinity or the :\[illwrights had am^ con-

tract, valid or otherwise, directl}^ or indirectly with

either Respondents Fry or Volney, and it is so

found. Question (1) must be answered in the nega-

tive.

As to question (2), assuming, arguendo, that Fry

and Volney are parties to the contract dated Feb-

ruary 21, 1947, and authorized the Building Con-

tractor to write the letter of March 7, 1947, would

such contract and such letter constitute a valid

closed-shop contract under Section 8 (3) of the Act

and under Section 8 (a) (3) of the Act as amended f

Respondents Fry and Volney contend inter alia the\'

were compelled to discharge the six machinists

named herein before pursuant to the February 21,

1947, contract as modified by the March 7, 1947

letter. The proviso of Section 8 (3) of the Act prior

to amendment, insofar as is material herein reads as

follows

:

Provided, that nothing in this Act . . . shall

preclude an Employer from making an agree-

ment with a labor organization (not established,

maintained, or assisted, by any action detined

in this Act as an unfair labor practice) to re-

quire as a condition of emijloyment membership

therein, if such labor organization is the repre-

sentative of the employees as provided in

Section 9 (a) in the appropriate collective
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bargaining unit covered Ijy such agreement

when made. ^"

It is clear from the record herein that on April

21, 1947, Respondents Fry and Vohiey had no eni-

plo.yees in an api^ropriate collective bargaining

unit covered by a contract February 21, 1947, on the

date such contract was made. The Board and the

Courts have long and consistently held that a closed-

shop contract is invalid where the Union securing

the same did not represent an uncoerced majority

of the employees at the time the contract was exe-

cuted. ^^ Since the contract relied upon by Respond-

ents' Council, Millwrights Fry and Volney is void

and of no effect, as a closed-shop contract, binding

upon Fry and Volney, it cannot operate a defense of

the discharge of the six machinists named herein-

before. Question (2) must be answered in tlie nega-

tive.

As to (b), Respondents Fry and Volney 's conten-

tions, coincide v.dth the contentions of Respondents

Council and iMillwrights considered above to eifect

that the Council and Millwright had a valid closed-

shop contract which required discharge of machin-

I'^The Proviso under Section 8 (a) (3) of the
Amended Act is to the same effect insofar as it re-

quires a labor organization to be the representative
of the employees as ])rovided in Section 9 (a) in the
appropriate collective bargaining unit covering sucli

agreement when made. (Underscoring supplied.)

i^'See International Association of Machinists,

etc. V. N.L.R.B. 311 U.S. 72. See also Lennox Shoe
Company, Inc., 4 N.L.R.B. 272.
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ists on demand, are, for the reasons stated in

connection with the contention of the Conncil and

Millwrights, fonnd to he without merit. Respondents

Fry and Volney's further contention to the effect

that they were justified in doing the acts complained

of by reason' of the Council and Millwrights having

engaged in improper and unlawful acts, which

should excuse Fry and Volney. The Board and the

Courts have long and consistently held that economic

exigency does not excuse violations of the Act. Tn

the Star Publishing Case.^^ The Court of Appeals

for the Ninth Circuit stated

:

The Act prohibits mifair labor practices in all

cases. It permits no immunity because an em-

ployer may think that the exigencies of the

moment ma}^ require infractions of the Statute.

In fact, nothing in the Statute permits or justi-

fies its violation by employer.

From the foregoing in the record it is cleai- that

the contentions of Respondents Fry and Volne.\'

are without merit.

As to (c), Respondent St. Johns' contentions,

whei-ein it is contended discharges at issue herein

Avere at the sj)ecific direction of Engineer Baker,

and were thus actually made by St. Johns' prin-

cipals, namel.y, Fr}- and Volney, and not by tlieir

agent St. Johns, thus contending in substance St.

Johns was not an employer.

1997 F. 2d 465, 47o (C.A. 9). See also McQuay-
Norris Manufacturing Companv v. N.L.R.B., li6
F. 2d 748, 752.
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The word "persons'' as used in Section 10 (c)

which provides that if the Board is of the opinion

that any persons named in the complaint has en-

gaged in or is engaging in any unfair labor practice

it may issue an order and take affirmative action in

regard to such persons, includes the word "em-

ployer" as used in Section 2 (2), which provides

that "employer" includes any person acting in the

interest of an employer dire(itly or indirectly.

N.L.R.B. V. Hearst, 2 N.L.R.B. 530, enforced 102

F. 2d 658, 663.

Respondent St. Johns is an employer as defined

by the Act and is thus subject to the cease and

desist order hereinafter recommended.

It is so found

:

Conclusions

Upon the basis of the foregoing, and upon the

entire record in the case, the undersigned finds that,

]}\' the statements and conduct of Manash as Secre-

tary of Respondents Council and Alillwrights by

tlireatening Respondent St. Johns that unless the six

machinists employed by it were discharged and re-

placed by Millwrights the Respondent Council,

would as to St. Johns, see to it that Teamsters em-

ployed by St. Johns could not deliver materi;',! to

jobs on which American Federation of Car])enters

were employed; by the conduct of tlic Council on

August 29, 1947, citing St. Johns to appear before

the Board of Business Representatives of the Coun-

cil on September 2, 1947, to show cause whv the
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firm of St. Johns sliould not be placed npon ''The

Unfair List"; by Manash's statement to St. Johns'

Business Manager, Eggleston, and to Eric Norling,

superintendent on behalf of the Building Con-

tractors, that unless the lAM machinists then em-

ployed were discharged and replaced by Millwrights

all carpenters employed in the building of the felt

mill would be pulled off the .job. the Respondents

Building and Construction Trades Council of Port-

land and Vicinity and Millwrights and Machine

Erectors Union, Local No. 1857, attempted to cause

and caused Respondents Lloyd A. Fry Rooting Com-

pany and Volney Felt Mills, Inc., to discriminate in

regard to the hire or tenure of employment against

employees Ray Baker, Fred Bolton, "William Bo-

zarth, D. F. Donnelly, John L. Kesch, and J. R.

O'Neel in violation of Section 8 (a) (8) of the

Amended Act, and said Respondents Building and

Construction Trades Council of Portland and Vi-

cinity and ^lillwrights and ^lachine Erectors Union,

Local No. 1857, and each of them have restrained

and coerced the employees of Respondents Lloyd A.

Fry Roofing Company and Volney Felt Mills in the

exercise of the rights guaranteed in Section 7 of the

Act thereby Adolating Section 8 (b) (1) (A) and (2)

of the Act.

It is further found that by the discharge of Ray

Baker, Fred Bolton, William Bozarth, D. F. Don-

nelly, John L. Kesch, and J. R. O'Neel, September

2, 1947, the Respondent Lloyd A. Fry Roofing Com-

pany, Volney Felt Mills, Inc., and St. Johns Motor

Express Company, and each of them, have inter-
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ferecl with, restrained, and coerced the employees

of the Respondents Fry and Vohiey in the exercise

of the rights guaranteed in Section 7 of the Act,

thereby violating Section 8 (a) (3) of the Amended

Act.

IV. The effect of the unfair labor

practices upon commerce

The activities of the Respondents Fry, Vobiey,

and St. Johns, and the Respondents Council and

Millwrights set forth in Section III above, occurring

in connection with the business operations of Re-

spondents Fry, Volney, and St. Johns, set forth in

Section 1 above, have a close, intimate, and substan-

tial relation to trade, traffic, and commerce among
the several states, and tend to lead to labor disputes

burdening and obstructing commerce and the free

flow of commerce.

V. The remedy

Having found that Respondents Fry, Volney, and

St. Johns, and the Respondents Council and Mill-

wrights have engaged in unfair labor practices, the

undersigned will recommend that they, each of them,

cease and desist therefrom and take affirmative

action set forth below Avhich the undersigned finds

will effectuate the policies of the Act.

Since it has been found that the Respondents

Council and Millwrights attempted to cause and
caused the Respondents Fry, Volney, and St. Johns
to discriminatorily discharge Ray Baker, Fred
Bolton, William Bozarth, D. F. Donnelly, John L.

Xesch, and J. R. O'Neel on September 2, 1947, for
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the reason that said emploj^ees were members of

Lodge #63, IAM and were not members of the .Mill-

wrights, the undersigned will recommend that the

Respondents Fry, Volney, and St. Johns make said

above-named employees, and each of them, whole

for any loss of pay he may have suffered by reason

of such discrimination by payments to him of a sum

of money equal to the amount he normally would

have earned as wages from the date of such dis-

criminatory discharge to the date which the em-

ployment of each of said employees would, absent

discrimination, been terminated.

Since it has been found that by such discrimina-

tion the Respondents Fry, Volney, and St. Johns

have violated Section 8 (a) (3) of the Act and the

Respondents Coimcil and Millwrights have violated

Section 8 (b) (1) (A) and (2) of the Act, the un-

dersigned will recommend that the Respondents Fry,

Volney, and St. Johns and the Respondents Council

and Millwrights, jointly and severally make the said

above-named employees whole in the manner above

described, less their net earnings20 during the period

of such discrimination.

Upon the basis of the foregoing findings of fact

and upon the entire record in the case, the under-

signed makes the following:

Conclusions of Law

1. International Association of Machinists, and

20See Matter of Crossett Lumber Company, 8
N.L.R.B. 440; Republic Steel Company v. N.L.R.B.,
311 U.S. 7.
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1

Willamette Lodge #63, affiliated with the Interna-

tional Association of Machinists ; Building and Con-

struction Trade Council of Portland and Vicinity,

affiliated with the American Federation of Labor;

and Millwrights and Machine Erectors Union, Local

No. 1857, chartered by the United Brotherhood of

Carpenters and Joiners of America, AFL, are labor

organizations within the meaning of Section 2 (5)

of the Act.

2. By discriminating in regard to the hire or

tenure of employment or any term or condition of

employment to encourage or discourage membership

in any labor organization of Ray Baker, Fred Bol-

ton, William Bozarth, U. F. Donnelly, John L.

Kesch, and J. R. O'Neel, thereby encouraging mem-
bership in ]\iillwrights and Machine Erectors Union,

Local No. 1857, chartered by the United Brother-

hood of Carpenters and Joiners of America, AFL,
Respondents Fry, Volney, and St. Johns^ have en-

gaged in and are engaging in unfair labor practices

within the meaning of Section 8 (a) (3) of the Act.

3. By said conduct the Respondents Fry, Volney,

and St. Johns, interfered \vith, restrained, and

coerced its employees in the exercise of the rights

guaranteed in Section 7 of the Act, and have en-

gaged in and are engaging in unfair labor practices

within the meaning of Section 8 (a) (1) of the Act.

4. By causing Respondents Fry, Volney, and St.

Johns to discriminate against Ray Baker, Fred

Bolton, William Bozarth, D. F. Donnelly, John L.

Kesch, and J. R. O'Neel in violation of Section 8
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(a) (3) of the Act, thereby restraining and coercing

the employees of Respondents Fry, Volney, and St.

Jolms in tlie exercise of tlie rights guaranteed in

Section 7 of the Act, the Respondents Council and

Millwrights have violated Section 8 (b) (1) (A) and

(2) of the Act.

5. The aforesaid unfair labor practices are un-

fair labor practices affecting commerce within the

meaning of Section 2 (6) and (7) of the Act.

Recommendations

Upon the basis of the foregoing findings of fact

and conclusions of law, the undersigned recommends.

1. Lloyd A. Fry Roofing Company, a corpora-

tion, Volney Felt Mills, Inc., a corporation and St.

Johns Motor Express Company, a corporation of

Portland, Oregon, their agents, successors and as-

signs shall:

(a) Cease and desist from encouraging member-

ship in Millwrights and Machine Erectors Union,

Local 1857, chartered by United Brotherhood of

Carpenters and Joiners of America, AFL, or in any

other labor organization of their employees, by dis-

criminating in regard to their hire and tenure of em-

ployment, or as to the terms and conditions of their

employment.

(b) In any like or related manner, cease and

desist from interfering with, restraining, coercing

its employees in the exercise of the rights guar-

anteed in Section 7 of the Act

;
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2. Take the following affirmative action which

the undersigned will affectuate the policies of the

Act:

(a) Make whole Roy Baker, Fred Bolton, Wil-

liam Bozarth, D. F. Donnelly, John Kesch, and J. R.

O'Neel in the manner set forth in "The remedy,"

above

;

(b) Post in conspicuous places at Respondent

Fry's Roofing Plant, at Respondent Volney's Felt

Mill, and at the place of business of Respondent St.

Johns in Portland, Oregon, copies of notice attached

hereto and marked Appendix B. Copies of such

notice furnished by the Regional Director for the

Nineteenth Region, after being duly signed each of

the foregoing named Respondents' representative

are to be posted by said Respondents immediately

upon receipt thereof and maintained by them for

sixt)' (60) consecutive days thereafter in conspicuous

places, including all places where notices to em-

ployees are customarily posted. Reasonable steps

shall be taken by said Respondents to be sure that

said notices are not altered, defaced, or covered

with any other material;

(c) Notify the Regional Director for the Nine-

teenth Region in writing within twenty (20) days

from the date of the receipt of this Intermediate

Report what steps each of the foregoing referred to

respondents has taken to comply therewith.

3. Building and Construction Trades Council of

Portland and Vicinity, AFL, and Millwrights and

Machine Erectors Union, Local No. 1857. chartered
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by United Brotherhood of Carpenters and Joiners

of America, AFL, their officers, representatives and

agents shall:

(a) Cease and desist from causing or attempting

to cause Lloyd A. Fry Roofing Company, Volney

Felt Mills, Inc., and St. Johns Motor Express Com-

pany, or any other employer to discriminate against

its employees in violation of Section 8 (a) (3) of

the Act, thereby restraining and coercing said em-

ployees in the exercise of the rights guaranteed in

Section 7 of the Act.

4. Take the following affirmative action which

the undersigned finds will effectuate the policies of

the Act:

(a) Make whole Ray Baker, Fred Bolton, Wil-

liam Bozarth, D. F. Donnelly, Jolm L. Kesch, and

J. R. O'Neel in the manner set forth in "The

remedy" above;

(b) Post at their offices in the Labor Temple at

Portland, Oregon, copies of the notice attached

hereto and marked Appendix C. (Copies of such

notice to be furnished l)y the Regional Director for

the Nineteenth Region, after being duly signed l)y

an authorized representative of Building and Con-

struction Trades Council of Portland and Vicinity,

AFL, and Millwrights and Machine Erectors Union,

Local 1857, chartered by the United Brotherhood of

(Carpenters and Joiners of America and shall be

jjosted by the said two Respondents named next

above immediately upon receipt thereof, and main-

tained for sixty (60) consecutive days thereafter

in conspicuous places, including all places where
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notices to its members are customarily posted. Rea-

sonable steps shall be taken by said two last named

Resj^ondents to insure that said notices are not

altered, defaced, or covered by any other material.

Post, or offer to post, similar signed copies of said

notice in conspicuous places at Portland, Oregon at

the plants and places of business of Respondents

Fry, Volney, and St. Johns.

(c) Notify the Regional Director for the Nine-

teenth Region in writing withn twenty (20) daya

from the date of the receipt of this Intermediate

Report, what steps have been taken to comply there-

with
;

(d) Lloyd A. Fry Rooting Company, Volney

Felt Mills, Inc., St. Johns Motor Express Company,

their officers, agents, successors, and assigns, and

Building and Construction Trades Council of Port-

land and Vicinity, AFL, and Millwrights and Ma-

chine Erectors Union, Local No. 1857, chartered by

United Brotherhood of Carpenters and Joiners of

America, AFL, their ofhcei-s, representatives, and

agents, jointly and severally shall make whole, Ray
Baker, Fred Bolton, William Bozarth, D. F. Don-

nelly, John L. Kesch, and J. R. O'Neel for any loss

of pay of any of the foregoing named employees

may have suffered because of the discrimination

against him, by payment to him of a sum of money
in the manner set forth in "The remedy."

As provided in Section 203.4(3 of the Rules and

Regulations of the National Laboi* Relations

Board—Series 5, as amended August 18, 1948, any

party may, within twenty (20) days from the date
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of service of the order transferring the case to the

Board, pursuant to Section 203.45 of said Rules and

Regulations, file with the Board, Washington 25,

D. C, an original and six copies of a statement in

Avriting setting forth such exceptions to the Inter-

mediate Report and Recommended Order or to any

other part of the record or proceeding (mcluding

rulings upon all motions or ohjections) as he relies

upon, together with the original and six copies of

a brief in support thereof; and any party may,

within the same period, file an original and six

copies of a brief in support of tho Intermediate Re-

port and Recommended Order. Immediately upon

the filing of such statement of exceptions and/or

briefs, the party filing the same shall serve a copy

thereof upon each of the other parties. Statements

of exceptions and briefs shall designate by precise

citation the portions of the record relied upon and

shall be legibly printed or mimeographed, and if

mimeographed shall be double spaced. Proof of

t^ervice on the other parties of all papers filed with

the Board shall be promptly made as required by

Section 203.85. As further provided in said Section

203.46 should any party desire permission to argue

orally before the Board, request therefor must be

made in writing to the Board within ten (10) days

from the date of service of the order transferring

the case to the Board.

In the event no Statement of Exceptions is filed

as provided by the aforesaid Rules and Regulations,

the findings, conclusions, recommendations, and

I'ecommended order herein contained shall, as pro-



vs. Lloyd A. Fry Roofing Co., etc. 177

vided in Section 203.48 of said Rnles and lAegula-

tions, be adopted b}' the Board and become its find-

ings, conchisions, and order, and all objections

thereto shall be deemed waived for all purposes.

Dated at Washington, D. C, this 28th day of July,

1949.

/s/ PETER F. WARD,
Trial Examiner.

Appendix A

Memorandum of Agreement

This Agreement, made and entered into this 21st

day of Feb., 1947, by and between the firm of

Campbell Lowrie Lautermilch Corp. and the Build-

ing and Construction Trades Council of Portland

and Vicinity, for a period of one (1) year and shall

be automatically renewed unless thirty (30) days

written notice is given by either party to this agree-

ment.

Witnesseth

:

The Employer hereby agi*ees to employ only

workmen in good standing in unions affiliated with

the Portland Building and Construction Trades

Council, to employ all workmen through the offices

of the unions having jurisdiction over the wor]^, to

abide by the stipulations governing jurisdiction,

working rules, working conditions and hours of

employment of all crafts, and to pay the scale of

wages of said unions in accordance with their

schedule.

There shall be no infringement upon jurisdiction



178 Natioiml Labor Belations Board

of work between the craft unions of the Building

and Construction Trades Council. The contractors

shall at all times be responsible for the acts of their

superintendent or foremen.

It is understood as the intention of this agree-

ment that the Building and Construction Trades

Council will not work open shop. Contractors not

figuring an entire job must notify the Building and

Construction Trades Council of same before signing

contracts or shall be responsible for all subcon-

tracts.

The Building and Construction Trades Council

negotiates wage rates and working conditions yearly

with the Portland Home Builders Association and

the Associated General Contractors, Building Divi-

sion. It is expressly agreed that wage rates and

working conditions that are negotiated with these

two contracting associations are made part of this

agreement.

It shall not be considered a violation of this agree-

ment for members of any affiliated craft of the

Building and Construction Trades Council to refuse

to work on any job for any Employer who has been

declared unfair to the Building and Construction

Trades Council, or to go through a legitimate picket

line.

In consideration of the foregoing, the parties

hereto do hereby agree that there shall be no strikes

inaugurated by the employees, parties hereto, noi-

lockouts on the part of the company, party hereto,

pending any dispute between investigated and all

possible means employed to bring about a peace-
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able settlement and adjustment of any and all

differences.

Signed for the Company:

CAMPBELL LOWRIE
LAUTERMILCH CORP.,

/s/ R. R. LAUTERMILCH,
Pres.,

400 W. Madison St.,

Chicago, 111.

Phone Rand. 1606.

Signed for Building and Construction Trades

Council of Portland and Vicinity:

/s/ JOHN O'NEILL,

President.

/s/ FRED MANASH,
Secretary.
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Appendix B

Notice to Ail Employees

Pursuant to

The Recommendations of a Trial Examiner

of the National Labor Relations Board, and in order

to effectuate the policies of the National Labor Re-

lations Act, as amended, we hereby notify our em-

ployees that:

We Will Not in any manner interfere with,

restrain, or coerce our employees in the ex-

ercise of their right to self-organization, to

form labor organizations, to join or assist In-

ternational Association of Machinists, or Wil-

liamette Lodge #63, affiliated with the

International Association of Machinists, or any

other labor organization, to bargain collectively

through representatives of their own choosing,

and to engage in concerted activities for the

purpose of collective bargaining or other nui-

tual aid or protection, or to refrain from any

or all such activities, except to the extent that

such right may ])e effectuated by an agreement

requiring membership in a labor organization

as a condition of employment, as authorized in

Section 8 (a) (3) of the amended Act.

We Will make whole Ray Baker, Fred

Bolton, William Bozarth, D. F. Donnelly, John

L. Kesch, and J. R. O'Neel, in the manner set

forth in the Section entitled "The remedy"

contained in the Intermediate Report of the

Trial Examiner, a copy of which is on file in
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the offices of the undeisigiied and may be in-

spected by any interested person during office

hours.

All our employees are free to become, remain, or

refrain from becoming or remaining members of the

above-named unions or ari}^ other labor organization,

except as stated above.

LLOYD A. FRY ROOFING
COMPANY,

(Employer)

By
(Representative) (Title)

VOLNEY FELT MILLS INC.,

(Employer)

By
(Rey:)resentati\'e

)

(Title)

ST. JOHNS MOTOR EXPRESS
COMPANY,

(Employer)

By
(Representative) (Title)

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.



182 National Labor Relations Board

Appendix C

Notice

To All Members of Building and Construction

Trades Council of Portland and Vicinity, AFL:
Millwrights and Machine Erectors Union,

Local No. 1957, chartered by United Brother-

hood of Carpenters and Joiners of America,

AFL.
Pursuant to

The Recommendations of a Trial Examiner

of the National Labor Relations Board, and in order

to effectuate the policies of the National Labor Re-

lations Act as amended, we hereby notify our em-

ployees that:

We Will Not restrain and coerce employees

of Lloyd A. Fry Rooj&ng Company, Volney

Felt Mills, Inc., and St. Johns Motor Express

Company at the Lloyd A. Fry Roofing Com-

pany Plant or the Volney Felt Mills, Inc.,

plant or at the place of business of St. Johns

Motor Express Company now located at Port-

land, Oregon, in the exercise of their rights

guaranteed in Section 7 of the Act, including

the right to refrain from self-organization and

concerted activities and from joining and as-

sisting Building and Construction Trades

Council of Portland and Vicinity, AFL, Mill-

wright and Machine Erectors Tmion, Local No.

18r)7, Chartered by United Brotherhood of Car-

penters and Joiners of America, AFIj.

We Will make whole Rav Baker, Fred
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Bolton, William Bozarth, D. F. Donnelly, John

L. Kesch, and J. L. O'Neel in the manner di-

rected by the Trial Exaniinei' in his Intermedi-

ate Report in the Section entitled "The

remedy," a copy of which Intermediate Report

is on file at the offices of the undersigned and

may be inspected by any interested persons

during office hours.

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-
ITY, AFL,

(Labor Organization)

By
(Representative) (Title)

MILLWRIGHTS AND MACHINE ERECTORS
UNION, LOCAL No. 1857, CHARTERED BY
UNITED BROTHERHOOD OP CARPEN-
TERS AND JOINERS OF AMERICA, AFL,

(Labor Organization)

By
(Representative) (Title)

Dated

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.
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[Title of Board and Cause.]

EXCEPTIONS TO INTERMEDIATE REPORT

Respondents Lloyd A. Fry Roofing Company and

Volney Felt Mills, Inc., take exception to the Inter-

mediate Report herein and the Conclusions and

Recommendations set forth in said report in the

follomng particulars

:

1. Respondents except to the overruling by the

Examiner of their motion for dismissal upon the

grounds that the Board lacked jurisdiction, and

particularly excepts to the Examiner's ruling that

respondents were engaged in an industry affecting

Interstate Commerce.

(Page 4, lines 10 to 15.)

2. To the failure of the Trial Examiner to find

that even if the business of respondent companies

did affect commerce it would not effectuate the pur-

pose of the Act to exercise jurisdiction.

3. To the failure of the Trial Examiner to find

that even though respondents might be engaged in

Interstate Commerce in other operations or even

subsequently on the present operation, the work

involved at the time and place mentioned in the

complaint did not then affect commerce.

4. In finding' that a constnu-tion project not

completed affected commerce.

(Page 5, line 40, to page 6, line 10.)

(Page 16, lines 18 to 24.)

5. In finding that a contract did not exist be-
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tween the Building Trades Council of Portland

Vicinity and respondents Fry and Volney, and par-

ticularly excepts to the Examiner's ruling that the

building contractor did not act as agent for re-

spondents Fry and Volney.

(Page 13, lines 25 to 50.)

(Page 14, lines 6 to 10.)

6. In finding that in the event a contract existed

])etween respondents Fry and Volney and the Build-

ing Trades Council, the same was invalid for the

reason that said Union did not represent an un-

coerced majority of the employees at the time the

contract was executed.

(Page 14, lines 12 to 49.)

7. In finding that the acts comfjlained of on the

part of respondents Fry and Volney were not ex-

cusable because of economic pressure, coercion and

improper acts on the part of the Building Trades

Unions.

(Page 14, line 50 to Page 15, line 11.)

8. To the remedy prescribed by the Trial Ex-

aminer as applied to respondents Fry and Volney.

(Pai^(^ 1(1 lines 34 to 55.)

9. Ees])ondents also except to the Conchisions

of Law set forth in Paragraphs 2, 3, 4 and 5, ap-

pearing on page 17 of the Report.

10. Respondents further except to the Trial Ex-

aminer's recommendations 1 (a) and 1 (b); 2 (a)

and 2 (b) and 4 (d) and particularly excepts to the

Examiner's ruling that respondents Fry and
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Volney be required to post notices as in said recom-

mendations provided.

Page 17, line 47, to page 18, line 60.)

Respectfully submitted,

/s/ HUGH L. BARZEE,
Attorney for Respondents Lloyd A. Fry Roofing

Company and Volney Felt Mills, Inc.

I certify that I have caused a copy of the fore-

going exceptions to be served upon each of the

parties to this proceeding through their respective

coimsel on this 12th day of September, 1949.

/s/ HUGH L. BARZEE,
Attorney.

Received Sept. 19, 1948, N.L.R.B.

[Title of Board and Cause.]

EXCEPTIONS TO INTERMEDIATE REPOR^P
AND REQUEST FOR ORAL ARGUMENT

Come now respondents Building and Construction

Trades Council of Portland and vicinity and Mill-

wrights and Machine Erectors Union Local No.

1857, and make their exceptions to the intermediate

report filed in the above-entitled cases.

Respondents Council and Millwrights at this time

make a request for oral argimient before the; Board.

1. Respondents Council and Millwrights except

to the findings of the trial examiner that the Board
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lias jurisdiction ovcv a construction project, which

was the subject matter of the hearing, and par-

ticularly except to the ruling that the respondents

Fry and Volney and St. Johns were engaged in an

industry affecting commerce.

2. Respondents Council and Millwrights except

to the failure of the trial examiner to find that, even

though the respondents Fry and Volney might be

engaged in interstate commerce in other operations

or even subsequently on the present project, at the

time and place mentioned in the complaint the work

involved did not affect commerce.

3. Respondents Council and Millwrights except

to the failure of the trial examiner to find that, even

if the business of the respondent company did affect

commerce, it would not effectuate the purposes of

the act to exercise jurisdiction.

4. Respondents Council and Millwrights except

to the finding that a construction project not com-

pleted affected commerce.

Note: All of the first four exceptions are found

beginning on i)age 5, line 40, and ending on page 6,

line 10, of the intermediate report.

5. Respondents Council and Millwrights further

except to the finding of the trial examiner (par.

IV, page 16) that:

The activities of the Respondents Fry, Vol-

ney, and St. Johns, and the Respondents Coun-

cil and Millwrights set forth in Section III

above, occurring in connection with the business
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operations of Respondents Fry, Volney, and

St. Johns, set forth in Section T above, have

a close, intimate, and substantial relation to

trade, traffic, and commerce among the several

states, and tend to lead to labor disputes

burdening and obstructing commerce and the

free flow of commerce.

6. Respondents Council and Millwrights except

to the finding that a valid union shop contract did

not exist between the Building Trades Council of

Portland and vicinity and Fry and Volney (page

11, lines 35 to 39, page 13, lines 25 to 40, and page

14, lines 6 to 10).

7. Respondents Council and Millwrights except

to the finding that the contract between Fry and

Volney and the Building Trades Council was in-

valid for the reason that the union did not represent

an uncoerced majority of the employees at the time

and place the contract was executed (page 14, lines

32 to 42).

8. Respondents Council and Millwrights excei^t

to the failure to find taht the Building Trades Coun-

cil represented an uncoerced majority of employees

in an area-wide unit, which unit would be comprised

of workers involved in the particular project in-

volved in this case.

9. Respondents Council and Millwrights except

to the overruling of a motion to dismiss the com-

plaint, for the reasons (page 3, line 46, to page 4,

line 8) :
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a. That se<3tions 8 (b) (1) (a) and (2) of

the act as amended were unconstitutional, in

that these provisions are in violation of the

Fifth and Thirteenth Amendments to the Con-

stitution of the United States.

b. That, inasnmch as the Council and Mill-

wrights had a valid closed shop contract with

respondents Fry and Volney which antedated

the enactment of the act, as amended, requiring

employment of members of the Council and

Millwrights, only Fry, Volney and St. Johns

were required to dismiss lAM members when

employed, on demand.

c. In any event, even if members of the

Council and Millwrights were not entitled to

replace members on the job here involved, the

complaint nevertheless should have been dis-

missed, since the 1AM had likewise engaged

in unfair labor practices, and the complaining

individuals involved had attained their status

by illegal methods and, therefore, had an illegal

status and are before the Board with unclean

hands.

10. Respondents Council and Millwrights fur-

ther except to the ruling of the trial examiner in

which he struck from the affirmative answer of

the respondent Council the defense that the com-

plaining parties (the Machinists) were barred from

recovery because of the "unclean hands" doctrine,

namely, that these com])laining parties had attiniied

their status by illegal methods (Tr., page 11),
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11. Respondents Council and Millwrights except

to the failure of the trial examiner to state the fact

that the respondents Council and Millwrights filed

an answer in which as an affirmative defense they

set up the "unclean hands" doctrine.

12. Respondents Council and Millwrights except

to the failure of the trial examiner to even note in

his intermediate report that he had previously

stricken a complete defense, namely, the unclean

hands doctrine, from the answer of these respond-

ents.

13. Respondents Council and Millwrights except

to the conclusion

:

Upon the basis of the foregoing, and upon

the entire record in the case, the undersigned

finds that, by the statements and conduct of

Manash as Secretary of Respondents Council

and Millwrights by threatening Respondent St.

Johns that unless the six machinists employed

by it were discharged and replaced by Mill-

wrights the Respondent Council, would as to

St. Johns, see to it that Teamsters employed

by St. Johns could not deliver material to jobs

on which American Federation of Carpenters

were employed ; by the conduct of the Council

on August 29, 1947, citing St. Johns to appear

before the Board of Business Representatives

of the Council on Septeinbor 2, 1947, to show

cause why the firm of St. Johns should not b(^

placed upon "The Unfair List"; by Manish's

statement to St. Johns' Business Manager,
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Eggieston, and to Eric Norling, superintendent

on behalf of the Building Contractors, that un-

less the JAM machinists then employed were

discharged and replaced by Millwrights all car-

penters employed in the building of the felt

mill would be pulled off the job, the Respond-

ents Building and Construction Trades Council

of Portland and Vicinity and Millwrights and

Machine Erectors Union, Local No. 1857, at-

tempted to cause and caused Respondents Lloyd

A. Fry Roofing Company and Volney Felt

Mills, Inc., to discriminate in regard to the

hire or tenure of employment against em-

ployees Ray Baker, Fred Bolton, William

Bozarth, D. F. Donnelly, John L. Kesch, and

J. R. O'Neel in violation of Section 8 (a) (3)

of the Amended Act, and said Respondents

Building and Construction Trades Council of

Portland and Vicinity and Millwrights and

Machine Erectors Union, Local No. 1857, and

each of them have restrained and coerced the

employees of Respondents Lloyd A. Fry Roof-

ing Company and Volney Felt Mills in the

exercise of the rights guaranteed in Section 7

of the Act thereby violating Section 8 (b) (1)

(A) and (2) of the Act.

14. Respondents Council and Millwrights fur-

ther except to the remedy (])a^e 16, line 25) insofar

as the remedy affects the respondents Council and

Millwrights.

15. Respondents Council and Millwrights fur-
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tlier ex-cept to the trial examiner making conclu-

sions of law, as follows (page 17)

:

4. By causing Respondents Fry, Yolney,

and St. Johns to discriminate against Ray

Baker, Fred Bolton, William Bozarth, D. F.

Donnelly, John L. Kesch, and J. R. O'Neel in

violation of Section 8 (a) (3) of the Act,

thereby restraining and coercing the employees

of Respondents Fry, Volney, and St. Johns in

the exercise of the rights guaranteed in Section

7 of the Act, the Respondents Council and

Millwrights have violated Section 8 (])) (1)

and (2) of the Act.

5. The aforesaid unfair labor practices are

imfair labor practices affecting commerce

within the meaning of Section 2 (6) and (7)

of the Act.

15. Respondents Council and Millwrights fur-

ther except to recommendations 3, 3 (a), 4, 4 (a),

4 (b), 4 (c), and 4 (d), on pages 18 and 19 of the

report.

17. Respondents Council and Millwrights fur-

ther except to the failure to find that se^ctions 8 (b)

(1) (A) and (2) of the National Labor Relations

Act, as amended, 1947, were and arc unconstitu-

tional as violations of the free speech section of the

First Amendment to the Constitution of the Ignited

States, the due process clause of the Fifth Amend-

ment to the Constitution of the United States, and
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the Thirteenth Amendment to the Constitution of

the United States.

Respectfully submitted,

GREEN, LANDYE &
RICHARDSON,

Attorneys for Building and Construction Trades

Council of Portland and Vicinity, A. F. of L.,

and Millwrights and Machine Erectors' Union,

Local 1857.
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United States of America

Before the National Labor Relations Board

Case No. 36-CA-l

In the Matter of:

LLOYD A. FRY ROOFING COMPANY, VOL-
NEY FELT MILLS, INC., ST. JOHNS
MOTOR EXPRESS COMPANY

and

INTERNATIONAL ASSOCIATION OF
MACHINISTS.

Case No. 36-CB-2

BUILDING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-
ITY, AFL: MILLWRIGHTS AND MA-
CHINE ERECTORS' UNION, LOCAL No.

1857, UNITED BROTHERHOOD OF CAR-
PENTERS AND JOINERS OF AMERICA,
AFL,

and

INTERNATIONAL ASSOCIATION OF
MACHINISTS.

DECISION AND ORDER

On July 28, 1949, Trial Examiner Peter F. Ward
issued his Intermediate Report in the above-en-

titled proceeding, finding that the Respondents had

engaged in and were engaging in certain unfair

labor practices and recommending that they cease
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and desist therefrom and take certain affirmative

action, as set forth in the copy of the Intermediate

Report attached hereto.

Thereafter, the Respondents and the General

Counsel 1 filed exceptions to the Intermediate Re-

port, and the Respondents tiled supporting briefs.

The Respondent Unions' request for oral argument

is hereby denied because the record and the excep-

tions and briefs, in our opinion, adequately present

the issues and the positions of the parties.

The Board has reviewed the rulings made by the

Trial Examiner at the hearing and finds that no

prejudicial erroi- was committed. The rulings are

hereby affirmed. The Board has considered the

Intermediate Report, the exceptions and briefs, and

the entire record in the cases and hereby adopts the

findings, conclusions, and recommendations of the

Trial Examiner, with the following additions and

modifications

:

1. W(> find, as did the Tral Examiner, that the

building o|)erations of the Respondent Companies

affect commerco and tluit the policies of the Act

will be eftVctuated h\ the exercise of our jurisdiction.

11ie Res]»ondent Companies concede that in the

iThe General Counsel's exceptions are confined
to the Trial Exaniiuei-'s iuadvi^rteut failure to state
in his •'Conclusions" that th(^ Resnondcnt Unions
had caused or attempted to cause St. Johns as well
as Fry and Volney to discriminate. It may \h' noted
that this error does not a])pear in the Trial Ex-
aminer's formal "Conclusions of Law." 89 NLRIJ
No. 93.
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course of their normal operations they are engaged

in interstate commerce. However, as the events here

involved occurred during the construction of a new

plant for Volney and the installation of machinery

therein, all the Respondents contend that this ac-

tivity w^as purely local in character, and not within

the scope of our jurisdiction. We do not agree.

With respect to the installation of machinery,

equipment valued in excess of $150,000 was shipped

in interstate commerce, and Respondent St. Johns,

Respondents Fry's and Volney 's agent^ for the in-

stallation of machinery, is engaged in this type of

work in more than one State. As to the construction

of the building itself, the job was done by an out-

of-State contractor. Under similar circumstances,

Ave have, in the past, asserted jurisdiction.-^

2. We find, as did the Trial Examiner, that ny

discharging the six machinists on September 2,

1947, the Respondent Companies violated Section 8

(aj (3) and 8 (a) (1) of the Act, and that by

causing them to do so the Respondent Unions vio-

lated Section 8 (b) (2) of the Act. In further

2We agree with the conclusion of the Trial Ex-
aminer that St. Johns, as Fry's and Volney 's

agent, was an "employer" within the meaning of

the amended Act. However, we reject the Trial Ex-
aminer's erroneous reliance upon the definition of

an "employer" contained in the original Act.

^Daniel Hamm Drayage Company, Inc., 84
NLRB No. 56; Samuel Langer, 82 NLRB 1028,

enfd. F. 2d (No. 21,365, decided Februarv 24,

1950), (C. A. 2).
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agreement with the Trial Examiner we find that the

(X)nduct of the Respondent Unions was violative of

Section 8 (b) (1) (A) of the Act.

It is admitted that the machinists involved herein

were discharged because they were not m.embers of

the Respondent Unions. However, the Respondents'

principal contention is that, by virtue of documents

signed by Lautermilch, the general contractor, on

February 21 and March 7, 1947,^ a closed shop con-

tract, valid under the original Act, existed betw^een

the Respondent Companies and the Respondent

Council and constitutes a defense to the discharges.^

We find no merit in this contention.

On February 21, 1947, Lautermilch and the Re-

spondent Council entered into a closed shop agree-

ment which by its terms applied exclusively to

Lautermilch and to any projects which that c<ju-

^At several points in the Intermediate Report,
the Trial Examiner refers to an April 21 contract.

This is clearly inadvertent. There are no other
pertinent documents than the two referred to above.

^The Respondent Unions also contend that the

machinists who were discharged attained their em-
ployee status illegally through the charging Union's
operation of a hiring hall. The record indicates

clearly, however, that the decision to hire members
of one union only was that of Respondents Fry and
Volney and was not required by contract with the

charging Union. Thus, even were we to concede,
which we do not, the applicability of the "uncleau
]iands" doctrine urged by the Respondent Unions,
7i(> factual Imsis for it is presented on this record.

Cf. H. M. Newman, 85 NLRB No. 132. Accoid-
ingl}'', we find this contention to be without merit.
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tractor might undertake in the Portland area. There

is no evidence that this contract was signed on hv-

half of the Respondent Companies, nor is it seri-

ously urged that this document alone would be

binding upon the Respondent Companies.

Thereafter, prompted by the Respondent Coun-

cil's concern as to the extent of the work that his

company would perform on the project involved

herein, Lautermilch, on March 7, 1947, addressed a

letter to the Council stating that he still did not

know whether he would handle the installation of

machinery, but adding that he had been assured by

the owner that whoever did the work, it would be

done on a basis fair to the Council. It is urged that

this letter bound Respondents Fry and Volney to

the terms of the February 21 contract. However,

the letter was signed by Lautermilch alone, and the

record fails to show that this general contractor

had been authoi'ized in any manner b}^ Respondents

Fry and Volney to make such a statement on their

behalf. Moreover, as already indicated, the installa-

tion of the machinery in question was assigned not

to Lautermilch, but to Respondent St. Johns, which

had made no commitment to the Council. Under the

circumstances, the March 7 statement, couched in

the form of a letter from Lautermilch and made

without authoi'ity of Respondents Fry and Volney,

falls far short of a binding agreement by the latter

concerns to abide by the closed shop provisions of a
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prior contract to wliicli they were clearly not

parties.^

We therefore find that there was no contract ui

existence between the Respondent Companies and

the Respondent Council which pjotected the dis-

charges, and that by discharging the machinists tliL-

Respondent Companies Adolated Section 8 (a) (3)

and Section 8 (a) (1) of the amended Act."^

The Respondent Unions contend that, in any

event, the discharges were not caused by any coer-

cion on their part, but only by the Respondent

Comx^anies' realization that they were employing

members of the charging Union rather than mem-
bers of the Respondent Unions. We do not agree.

The record clearly shows that the Respondent

Unions threatened Respondent St. Johns that un-

less the machinists were discharged and replaced

with millwrights, the project would be struck, and

that this threat was conveyed by St. Johns to Re-

spondents Fry and Volney who, deciding that they

could not afford a work stoppage, effectuated the

^Obviously, the discharge of the machinists be-

cause of the pressure exerted by the Respondent
Unions did not constitute a ratification or adoption
by Respondents Fry and Yolney of the February 21
contract.

^We find it unnecessary to pass upon whether,
even assuming that a closed shop contract had ex-

isted between the Respondent Council and the Re-
spondent Companies, such a contract, under the

circumstances of the instant case, would have con-

stituted a valid defense.
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discharges. By thus causing the Respondent Com-

panies to discharge the machinists in violation of

Section 8 (a) (3), the Respondent Unions have

violated Section 8 (b) (2) and Section 8 (b) (1) (a)

of tlie Act.^

Order

Upon the entire record in the case, and pursuant

to Section 10 (c) of the National Labor Relations

Act, as amended, the Xational Labor Relations

Board hereby orders that

:

1. The Respondents Lloyd A. Fry Roofing Com-

pany, Volney Felt Mills, Inc., St. Johns Motor Ex-

press Company, and their officers, agents, succes-

sors, and assigns, shall

:

(a) Cease and desist from:

(1) Discouraging membei'slu]) in the Interna-

tional Association of Machinists, or in any other

labor organization of their employees, or encourag-

ing membership in Millwrights and Machine Erec-

tors Union, I^ocal No. 1857, United Brotherhood

of Carpenters and Joiners of America, AFL, or in

any other ln})()r organization of their employees, by

discharging any of their employees or discriminat-

ino- ill anv other manner in regard to their hire or

«Clara-Val Packing Company, 87 NLRB No. 120;
Union Starch Company, 87 NLRB No. 137.

We do not pass upon whether, by threatening to

place St. Johns, a primary employed, upon their

unfair list, the Respondent Unions further vio-

lated Section 8 (b) (2).
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tenure of employment, or any terms oi* conditions

of employment.

(2) In any other manner interfering with, re-

straining, or coercing employees in the exercise of

the riglit to self-organization, to form labor organi-

zations, to join or assist International Association

of Machinists, or any other labor organization, to

}:»argain collectively through representatives of their

own choosing, and to engage in concerted activities

for the purpose of collective bargaining or other

mutual aid or protection, or to refrain from any or

all of such activities, except to the extent that such

i-ight may be affected by an agreement requiring

membership in a labor organization as a condition

of employment, as authorized in Section 8 (a) (3)

of the Act.

(b) 'j'ake the following affirmative action, which

the Board fiiids will eifectuate the policies of the

Act:

(1) Post at their plants in Portland, Oregon,

copies of the notice attached hereto as Apjjendix A.^

Copies of said notice, to be furnished b}' tlie Re-

gional Director for the Thirty-sixth Region, sliall,

after being duly signed by the Respondent Com-

panies' rei^resentatives, be posted by them immedi-

^In the event this Order is enforced by a United
States Court of Appeals, there shall be inserted,
before the words, "A Decision and Order," the
words, "A Decree of the United States Court of
Appeals Enforcing."
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ately upon receipt thereof and maintained by them

for sixty (60) consecutive days thereafter in con-

spicuous places, including all places where notices

to employees are customarily posted. Reasonable

steps shall be taken by the Respondent Companies

to insure that said notices are not altered, defaced,

or covered by any other material.

(2) Notify the Regional Director for the Thirty-

sixth Region in writing, within ten (10) days from

the date of this Order, what steps they have taken

to complj^ therewith.

2. The Respondents Building and Construction

Trades Council of Portland and Vicinity, AFL, and

Millwrights and Machine Erectors Union, Local

No. 3857, United Brotherhood of Carpenters and

Joiners of America, AFL, their officers, representa-

tives, and agents, shall

:

(a) Cease and desist from:

(1) Causing, by threatening strike action, Lloyd

A. Fry Roofing Company, Volney Felt Mills, Inc.,

or St. Johns Motor Express Company, their officers,

agents, successors, or assigns, to discharge or other-

wise discriminate against employees because they

are not members in good standing in Millwrights

and Machine Erectors Union, Local 1857, United

Br(»therhood of Carpenters and Joiners of America,

AFL, except in accordance with Section 8 (a) (3)

of the Act.

(2) In any other manner causing or attempting

to cause Lloyd A. Fry Roofing Company, Volney
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Felt Mills, Inc., or St. Johns Motor Express Conri-

])any, their oiHcers, agents, successors, or assigns,

to discriminate against their employees in violation

of Section 8 (a) (3) of the Act.

(3) Restraining or coercing employees of Lloyd

A. Fry Roofing Company, Volney Felt Mills, Inc.,

or St. Johns Motor Express Company, their suc-

cessors and assigns, in the exercise of their right to

I'e train from any or all of the concerted activities

guaranteed by Section 7 of the Act.

(b) Take the following affirmative action, which

the Board finds will effectuate the policies of the

Act.

(1) Post at their offices, it any, at Portland,

Oregon, and wherever notices to their members

are customarily posted, copies of the notice attached

hereto as A^ipendix B.i" Copies of said notice, to

be furnished by the Regional Director for the

Thirty-sixth Region, shall, after being duly signed

by the Respondent Unions' representatives, be

posted by them immediately upon receipt thereof,

and be maintained by them for a period of at least

sixty (60) consecutive days thereafter, in conspicu-

ous places, including all places where notices are

customarily posted. Reasonable steps shall be taken

^^In the event this Order is enforced by decree of

a United States Court of Appeals, there shall be in-

serted before the words, ''A Decision and Order"
the words, "A Decree of the United States Court of
Ai)])eals Enforcing."
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by the Respondent Unions to insure that such

notices are not altered, defaced, or covered by any

other material.

(2) Notify the Regional Director for the Thirty-

sixth Region, in writing, within ten (10) days from

the date of this Order, what steps they have taken to

comply herewith.

3. Lloyd A. Fry Roofing Company, Volney Felt

Mills, Inc., St. Johns Motor Express Company,

their officers, agents, successors, and assigns, and

Building and Construction Trades Council of Port-

land and Vicinity, AFL, and Millwright and Ma-

chine Erectors Union, Local 1857, United Brother-

hood of Carpenters and Joiners of America, AFIj,

their officers, representatives, and agents, shall

jointly and severally make whole Ray Baker, Fred

Bolton, William Bozarth, D. F. Donnelly, John i^.

Kesch, and J. R. O'Neel for any loss of pay each

may have suifered because of the discrimination

against him, by payment to him of a sum of mone}'

equal to the amount which he normally would have

earned as wages from September 2, 1947, the date

he was discriminatorily discharged, to the date of

the completion of the installation of machinery at

the Respondent Companies' project in Portland,

Oregon, less his Tiet earnings during said period.
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Signed at Washington, J). C. this 28tli day of

April, 1950.

PAUL M. HERZOa,
Chairman.

JOHN M. HOUSTON,
Member.

JAMES J. REYNOLDS, Jr.,

Member.

ABE MURDOCK,
Member.

PAUL L. STYLES,
Member.

[Seal] National Labor Relations Board.
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Appendix A

Notice to AH Employees

Pursuant to a Decision and Order

of the National Labor Relations Board, and in order

to effectuate the policies of the National Labor Re-

lations Act, as amended, we hereby notify our em-

ployees that:

We A¥ill Not discourage membership in In-

ternational Association of Machinists, or in any

other labor organization, or encourage mem-

bership in Millwrights and Machine Erectors

Union, Local 1857, United Brotherhood of Car-

penters and Joiners of America, AFL, or in

any other labor organization, by discrimina-

torily discharging any of our employees or dis-

criminating in any other manner in regard to

their hire or tenure of employment, or any

terms or conditions of employment.

We Will Not in any other manner interfere

with, restrain, or coerce our employees in the

exercise of their rights to self-organization, to

join or assist International Association of Ma-

chinists, or any other labor organization, to

bargain collectively through representatives of

their own choosing, and to (^ngage in concerted

actiN'ities for the purpose of collective bargain-

ing or othei* mutual aid or protection, and to

refrain from any or all such activities, except

to the extent that such right may be affected

by an agreement requiring membership in a

labor organization.
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We Will make Ray Baker, Fred Bolton,

William Bozartb, 1). F. Donnelly, John L.

Kesch, and J. R. O'Neel whole for any loss of

pay suffered as a result of the discrimination

against them.

All our employees are free to become, remain,

or to refrain from becoming or remaining,

members in good standing of the above-named

unions or any other labor organization, except

to the extent that this right may be affected by

agreements in conformity with Section 8 (a)

(3) of the Act.

Dated :

LLOYD A. FRY ROOFING
COMPANY,

(Employer.)

By
(Representative) (Title)

VOLNEY FELT MILLS, INC.,

(Employer.)

By
(Representative) (Title)

ST. JOHNS MOTOR
EXPRESS COMPANY,

By
( Rei)resentative

)

( Tit 1 e )

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.
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Appendix B

Notice

To AH Members of Building and Construction

Trades Council of Portland and Vicinity, AFL,

and of Millwrights and Machine Erectors

Union, Local 1857, United Brotherhood of Car-

penters and Joinei's of iVmerica, AFlj, and to

AH Employees of Lloyd A. Fry Roofing Com-

pany, Volney Felt Mills, Inc., and St. Johns

Motor Express Company.

Pursuant to a Decision and Order

of the National Labor Relations Board, and in order

to effectuate the policies of the National Labor Re-

lations Act, as amended, we hereby notify you that:

We Will Not cause, by threatening strike action,

Lloyd A. Fry Roofing Company, Volney Felt Mills,

Inc., or St. Johns Motor Express Company, their

officers, agents, successors, and assigns, to discharge

or otherwise discriminate against employees be-

cause they are not members in good standing of

^lillwright and Machine Erectors Union, Local

1857, United Brotherhood of Carpenters and

Joiners of America, AFL, except in accordance

with Section 8 (a) (3) of the xVct.

We Will Not in any manner cause or attempt to

cause Lloyd A. Fry Roofing Company, Volney Felt

Mills, Inc., or St. Johns Motor Express Company,

their officers, agents, successors, or assigns, to dis-

criminate against any of their employees in viola-

tion of Section 8 (a) (3) of the Act.

We Will Not restrain or coerce employees of
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Ll(\y(l A. Fry Roofing Company, Volney Felt Mills,

Inc., or St. Johns Motor Ex])ress Company, their

successors or assigns in the exercise of the rights to

engage in, or to refrain from engaging in, any or

ail of the concerted activities guaranteed to them by

Section 7 of the Act.

We Will make Ray Baker, Fred Bolton, Williani

Bozarth, D. F. Donnelly, John L. Kesch, and J. R.

O'Neel whole tor any loss of pay they may have suf-

fered because of the discrimination against them.

Dated:

Building and Construction Trades Council of Port-

land and Vicinity.

By
(Representative) (Title)

Millwrights and Machine Erectors Union, Local

185

By
(Representative) (Title)

This notice must remain posted for 60 days from

the date hereof, and nuist not be altered, defaced,

or covc^red l)v luw other materia!.
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In the United States Court of Appeals

for the Ninth Circuit

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

LLOYD A. FRY ROOFING COMPANY; VOL-
NEY FELT MILLS, INC. ; ST. JOHNS MO-
TOR EXPRESS COMPANY; BUILDING
AND CONSTRUCTION TRADES COUNCIL
OF PORTLAND AND VICINITY, AFL,

AND MILLWRIGHTS AND MACHINE
ERECTORS UNION, LOCAL No. 1857;

UNITED BROTHERHOOD OF CARPEN-
TERS AND JOINERS OF AMERICA, AFL,

Respondents.

CERT^IFICATE OF THE NATIONAL LABOR
RELATIONS BOARD

The National Labor Relations Board, by its Exec-

utive Secretary, duly authorized by Section 203.87,

Rules and Regulations of the National Labor Re-

lations Board-Series 5, as amended (redesignated

Section 102.87, 14 F. R. 78), hereby certifies that

the documents annexed hereto constitute a full and

accurate transcript of the entire record of a con-

solidated proceeding' bad before said Board, en-

titled, "In the Matter of Lloyd A. Fry Roofing

Company, Volney Felt Mills, Inc., St. Johns Motor

Express Company and International Association of

Machinists, Case No. 36-CA-l ; Building and Con-
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1

striictiou Trades Council of Portland and Vicinity,

AFL Millwrights and Machine Erectors Union,

Local No. 1857, United Brotherhood of Carpenters

and Joiners of America, AFIj and International

Association of Machinists, Case No. 26-CB-2,'' such

transcript including the pleadings and testimony

and evidence upon which the order of the Board in

said proceeding was entered, and including also the

findings and order of the Board.

Note: The above-listed respondents are herein-

after referred to as Respondents "Fry," "Volney,"

"St. Johns," "Building Trades Council," and
'

' Millwrights,
'

' respectively.

Fully enumerated, said documents attached

hereto are as follows:

(1) Coi)y of charge tiled by International As-

sociation of Machinists against Respondents "Fry,"

"Volney," and "St. Johns" on September 22, 1947.

(2) Order designating Peter F. Ward Trial Ex-

aminer for the National Laboi' Relations Board,

dated November 9, 1948.

(3) Stenographic transcript of testimony taken

l)er()r(' Trial Examiner Ward on November 9 and

10, 1948, together with all exhil)its introduced in

evidence.

(4) Joint telegram from counsel foi- Res])()ndent

''Building Trades Council,'' Respondent "Fry,"

and the International xissociation of Machinists

(charging party before the Board), dated Novem-

bei' 19, 1948, requesting extension of time to fik^

briefs with the Trial Examiner.
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(5) Copy of Chief Trial Exaininer's telegTam,

dated November 22, 1948, granting all parties exten-

sion of time to file briefs.

(6) Telegram from counsel for Respondents

^'Fry'' and "Volney,'' dated December 11, 1948, re-

questing further extension of time to file brief with

the Trial Examiner.

(7) Copy of Chief Trial Examiner's telegram,

dated December 13, 1948, granting all parties fur-

ther extension of time to file briefs.

(8) Copy of Trial Examiner Ward's Inter-

mediate Report, dated July 28, 1949 (annexed to

item 20 hereof); order transferring case to the

Board, dated July 28, 1949, together with affidavit

of service and United States Post Office leturn re-

ceipts thereof.

(a) Telegram from counsel for Respondents

"Building Trades Council and "Millwrights,"

dated August 3, 1949, requesting extension of time

to file exceptions and brief, also extension of time to

file request for permission to argue orally l)ef<)re

the Board.

(10) Copy of Board's telegram, dated August

4, 1949, granting all parties extension of time for

filing exceptions, briefs, and requests for oral ar-

gument.

(11) Copy of (leneral Counsel's exceptions to

the Intermediate Report, sworn to on September 1,

1949.

(12) Telegram from counsel for Respondents

"Fry" and "Volney," dated September 7, 1949, re-
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questing- furtlier extension of time for filing excep-

tions and brief.

(13) Telegram from counsel for Respondent

"St. Johns," dated September 7, 1949, requesting

further extension of time for filing exceptions and

brief.

(14) Copy of Board's telegram, dated Septem-

ber 7, 1949, granting all parties further extension of

time for filing exceptions and briefs.

(15) Joint telegram from counsel for Respond-

ents '^Fry," ''Volney,"' and ''St. Johns," dated

September 8, 1949, requesting still further extension

of time for filing exceptions and briefs.

(16) Copy of Board's telegram, dated Septem-

ber 8, 1949, denjdng Respondents' request for ex-

tension of time for filing exceptions, but granting

all parties still further extension of time for filing

In-iefs.

(17) Copy of exceptions of Respondents

"Building Trades Council" and "Millwrights" to

the Intermediate Report and request for oral ar-

gument received September 19, 1949. (Request foi-

oral argument denied in Board's Decision and

Order of April 28, 1950, page 1.)

(18) Copy of exceptions of Respondents "Fry"

and "Volney" to the Intermediate Report, received

September 19, 1949.

(19) Copy of exceptions of Respondent "St.

Johns" to the Intermediate Report, received Sep-

tember 20, 1949.
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(20) Co]:>y of Decision and Order issued by the

National Labor Relations Board on April 28, 1950,

with Intermediate Report annexed, together witli

affidavit of service and United States Post Office

return receipts thereof.

In Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

mito duly authorized as aforesaid, has hereimto set

his hand and affixed the seal of the National Laboi*

Relations Board in the city of Washington, Dis-

trict of Co]uinl)ia, this 15th day of December, 1950.

/s/ FRANK jNL KLEILER,
Executive Secretary,

[Seal] NATIONAL LABOR
RELATIONS BOARD.

[Endorsed]: No. 12775. United States Court of

Appeals for the Ninth Circuit, National Labor Re-

lations Board, Petitioner, vs. Lloyd A. Fry Roof-

ing Co.; Volney Felt Mills, Inc.; St. Johns' Motor

Express Co. ; Building and Construction Trades

Council of Portland and Vicinity, AFL, and Mill-

wrights and Machine Erectors Union, Local No.

1857, United Brotherhood of (Carpenters and

Joiners of America, AFL, Respondents. Transcript

of Record. Petition for Enforcement of Order of

the National Labor Relations Hoard,

Filed December 18, 1950.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 12775

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

LLOYD A. FRY ROOFING CO.; VOLNEY
FELT MILLS, INC.; ST. JOHNS' MOTOR
EXPRESS CO.; BUILDING AND CON-
STRUCTION TRADES COUNCIL OP
PORTLAND AND VICINITY, AFL; AND
MILLAYRIGHTS AND ALACHINE EREC-
TORS l^NION, LOCAL No. 1857, UNITED
BROTHERHOOD OF CARPENTERS AND
JOINERS OF AMERICA, AFL,

Respondents.

STATEMENI^ OF POINTS RELIED
UPON BY ^PHE BOARD

To the Honorable, the Judges of the United States

Court of Appeals foi- the Ninth Circuit:

Conies now the National Labor Relations Board,

the petitioner herein, and, in conformity with the

rules of this Court, files this statement of points

upon which it intends to rely in the above-entitled

proceeding

:

1. The Board properly determined that it had

jurisdiction over tlie unfair labor practices of tlic

respondent companies and i'es])ondeiit uni(^ns re-

ferred to in the following paragraph.
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2. The Board's findings that respondent com-

panies engaged in unfair labor practices within the

meaning of Sections 8(a) (3) and 8(a) (1) of the

Act by discharging six employees because of their

membership in the International Association of

Machinists, and that respondent unions engaged in

imfair labor practices within the meaning of Sec-

tion 8(b) (2) and 8(1)) (1) (A) of the Act by

causing the respondent companies to discharge these

employees are supjjorted by substantial evidence.

/s/ A. NORMAN SOMERS,
Assistant General Counsel, National Labor Rela-

tions Board.

Dated at Washington, D. C, this 15th day of De-

cember, 1950.

[Endorsed]: Filed Dec. 18, 1950 U.S.C.A.
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In the United States Court of Apj)eals

for the Ninth Circuit

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

vs.

LLOYD A. FRY ROOFING COMPANY; VOL-
NEY FELT MILLS, INC.; ST. JOHNS'
MOTOR EXPRESS COMPANY: BUILD-
ING AND CONSTRUCTION TRADES
COUNCIL OF PORTLAND AND VICIN-
ITY, AFL; AND MILLWRIGHTS AND
MACHINE ERECTORS UNION, LOCAL
NO. 1857, UNITED BROTHERHOOD OF
CARPENTERS AND JOINERS OF AMER-
ICA, AFL,

Respondents.

PETITION FOR ENFORCEMENT OF AN
ORDER OF THE NATIONAL LABOR RE-
LATIONS BOARD

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board, pursuant to

the National Labor Relations Act, as amended (61

Stat. 136, 29 U.S.C, Supp. Ill, Sees. 151 et seq.),

hereinafter called the Act, respectfully petitions this

Court for the enforcement of its order against Re-

spondents Lloyd A Fry Roofing Company, Volney

Felt Mills, Inc., St. Johns Motor Express Company,

and their officers, agents, successors, and assigns.
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and Respondents Building and Construction Trades

Council of Portland and Vicinity, AFL, and Mill-

wi^ights and Machine Erectors Union, Local No.

1857, United Brotherhood of Carpenters and Join-

ers of America, AFL, their officers, representa-

tives, and agents. The consolidated proceeding re-

sulting in said order is kno"v\Ti upon the records of

the Board as "In the Matter of Lloyd A. Fry Roof-

ing Company, Volney Felt Mills, Inc., St. Johns

Motor Express Company and International Associ-

ation of Machinists, Case No. 36-CA-l; Building

and Construction Trades Council of Portland and

Vicinity, AFL; Millwrights and Machine Erectors

Union, Local No. 1857, LTnited Brotherhood of Car-

penters and Joiners of America, AFL and Inter-

national Association of Machinists, Case No. 26-

CB-2."

In support of this petition, the Board respectfully

shows

:

(1) Respondent Companies are engaged in busi-

ness in the State of Oregon, and Respondent Unions

are labor organizations engaged in promoting and

protecting the interests of their members in the

State of Oregon, within this judicial circuit where

the unfair labor practices occurred. This Court

therefore has jurisdiction of this petition by virtue

of Section 10(e) of the National Labor Relations

Act, as amended.

(2) Upon all proceedings had in said matter be-

fore the Board, as more fully shown by the entire

record thereof certified bv the Board and filed with
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this Court herein, to which reference is hereby

made, the Board on April 28, 1950, duly stated its

findings of fact and conclusions of law, and issued

an order directed to the Respondent Companies,

and their officers, agents, successors, and assigns,

and the Respondent Unions, their officers, repre-

sentatives, and agents. The aforesaid order pro-

vides as follows:

ORDER

Upon the entire record in the case, and pur-

suant to Section 10(c) of the National Labor

Relations Act, as amended, the National Labor

Relations Board hereby orders that

:

1. The Respondents Lloyd A. Fry Roofing

Company, Volney Felt Mills, Inc., St. Johns

Motor Express Company, and their officers,

agents, successors, and assigns, shall

:

(a) Cease and desist from

:

(1) Discouraging membership in the Inter-

national Association of Machinists, or in any

other labor organization of their employees, oi*

encouraging membership in Millwrights and

Machine Erectors Union, Local No. 1857,

United Brotherhood of Caryjenters and Joiners

of America, AFL, or in any other labor organ-

ization of their employees, by discharging any

of their employees or discriminating in any

other manner in regard to their hire or tenure

of employment, or any terms or conditions of

emiDloyment

;

(2) In any other manner interfering with,
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restraining, or coercing employees in the exer-

cise of the right to self-organization, to form

labor organizations, to join or assist Interna-

tional Association of Machinists, or any labor

organization, to bargain collectively through

representatives of their own choosing, and to

engage in concerted activities for the purpose

of collective bargaining or other mutual aid or

protection, or to refrain from any or all of

such activities, except to the extent that sucli

right may be affected by an agreement requir-

ing membership in a labor organization as a

condition of employment, as authorized in Sec-

tion 8(a) (3) of the Act.

(b) Take the following affirmative action,

which the Board finds will effectuate the poli-

cies of the Act

:

(1) Post at their plants in Portland, Ore-

gon, coiDies of the notice attached hereto as

Appendix A.^ Copies of said notice, to be fur-

nished by the Regional Director for the Thirty-

sixth Region, shall, after being duly signed by

the Respondent Companies' representatives, be

posted 1:>y them immediately upon receipt

thereof and maintained by them for sixty (60)

consecutive days thereafter in conspicuous

places, including all places where notices to em-

^In the event this Order is enforced by a United
States Court of Appeals, there shall be inserted,

before the words, "A Decision and Order," the

words, "A Decree of the United States Court of

Appeals Enforcing."
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ployees are customarily posted. Reasonable

steps shall be taken by the Respondent Com-

panies to insure that said notices are not al-

tered, defaced, or covered by any other ma-

terial.

(2) Notify the Regional Director for the

Thirty-sixth Region in writing, within ten (10)

days from the date of this Order, what steps

they have taken to comply therewith.

2. The Respondents Building and Construc-

tion Trades Council of Portland and Vicinity,

AFL, and Millwrights and Machine Erectors

Union, Local No. 1857, United Brotherhood of

Carpenters and Joiners of America, AFL, their

officers, representatives, and agents, shall

:

(a) Cease and desist from:

(1) Causing, by threatening strike action,

Lloyd A. Fry Roofing Company, Volney Felt

Mills, Inc., or St. Johns Motor Express Com-

pany, their officers, agents, successors, or as-

signs, to discharge or otherwise discriminate

against employees because they are not mem-
bers in good standing in Millwrights and Ma-

chine Erectors Union, Local 1857, United

Brotherhood of Carpenters and Joiners of

America, AFL, except in accordance with Sec-

tion 8 (a) (3) of the Act.

(2) In any other manner causing or at-

tempting to cause Lloyd A. Fry Roofing Com-

pany, Volney Felt Mills, Inc., or St. Johns

Motor Express Company, their officers, agents.
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successors, or assigns, to discriminate against

their employees in violation of Section 8 (a)

(3) of the Act.

(3) Restraining or coercing employees of

Lloyd A. Fry Roofing Company, Volney Felt

Mills, Inc., or St. Johns Motor Express Com-

pany, their successors and assigns, in the exer-

cise of their right to refrain from any or all of

the concerted activities guaranteed by Section 7

of the Act.

(b) Take the following affirmative action,

which the Board finds will effectuate the poli-

cies of the Act:

(1) Post at their offices, if any, at Portland,

Oregon, and wherever notices to their members

are customarily posted, copies of the notice at-

tached hereto as Appendix B.^^ Copies of said

notice, to be furnished by the Regional Director

for the Thirty-sixth Region, shall, after being

duly signed by the Respondent Unions' repre-

sentatives, be posted by them immediately upon

receipt thereof, and be maintained by them for

a period of at least sixty (60) consecutive days

thereafter, in conspicuous places, including all

places where notices are customarily posted.

Reasonable steps shall be taken by the Respond-

ent Unions to insure that such notices are not

^^In the event this Order is enforced by decree of
a United States Court of Appeals, there shall be in-

serted before the words, ''A Decision and Order"
the words, ''A Decree of the United States Court
of Appeals Enforcing."
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altered, defaced, or covered by any other ma-

terial.

(2) Notify the Regional Director for the

Thirty-sixth Region, in writing, within ten (10)

days from the date of this Order, what steps

they have taken to comply herewith.

3. Lloyd A. Fry Roofing Company, Volney

Felt Mills, Inc., St. Johns Motor Express Com-

pany, their officers, agents, successors, and as-

signs, and Building and Construction Trades

Council of Portland and Vicinity, AFL, and

Millwright and Machine Erectors Union, Local

1857, United Brotherhood of Carpenters and

Joiners of America, AFL, their officers, repre-

sentatives, and agents, shall jointly and sev-

erally make whole Ray Baker, Fred Bolton,

William Bozarth, D. F. Donnelly, John L.

Kesch, and J. R. O'Neel for any loss of pay

each may have suffered because of the dis-

crimination against him, by payment to him of

a sum of money equal to the amount which he

normally would have earned as wages from

September 2, 1947, the date he was discrimi-

natorily discharged, to the date of the comi:)le-

tion of the installation of machinery at the

Respondent Companies' project in Portland,

Oregon, less his net earnings during said

period.

(3) On April 28, 1950, the Board's Decision and

Ovdei' was served upon Respondents bv sendiu"-
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copies thereof i)ostpaid, bearing Government frank,

by registered mail, to Respondent's Counsel.

(4) Pursuant to Section 10 (e) of the National

Labor Relations Act, as amended, the Board is cer-

tifying and filing with this Court a transcript of

the entire record of the consolidated proceedings be-

fore the Board, inchiding the pleadings, testimony

and evidence, findings of fact, conclusions of law,

and order of the Board.

Wherefore, the Board prays this Honorable

Court that it cause notice of the filing of this peti-

tion and transcript to be served upon Respondent

and that this Court take jurisdiction of the proceed-

ing and of the questions determined therein and

make and enter upon the pleadings, testimony and

evidence, and the proceedings set forth in the

transcript and upon the order made thereupon as

set forth in paragraph (2) hereof, a decree enforc-

ing in whole said order of the Board, and requiring

Respondents to comply therewith.

NATIONAL LABOR
RELx\TIONS BOARD,

By /s/ A. NORMAN SOMERS,
Assistant General Counsel.

Dated at Washington, D. C, this 15th day of

December, 1950.

[A])pendix A and B—see pages 206 to 209 of this

13rinted record.]

[Endorsed] : Filed Dec. 18, 1950. U.S.C.A.
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[Title of Court of Appeals and Cause.]

ANSWER TO PETITION FOR ENFORCE-
MENT OF AN ORDER OF THE NA-
TIONAL LABOR RELATIONS BOARD

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

Comes now Lloyd A. Fry Roofing Company, a

corporation, and Volney Felt Mills, Inc., a corpora-

tion, of Respondents, and for answer to the petition

of the National Labor Relations Board herein for

enforcement of its ord^r, admit, deny and allege as

follows

:

L
Admit the allegations contained in Petitioner's

Paragraph (1) except that said Respondents deny

that they committed any unfair labor practices in

the State of Oregon and within the judicial circuit

of the above-entitled Court or elsewhere.

II.

Admit the allegations contained in Paragraphs

(2), (3), and (4) of said petition.

And for a further, separate and affirmative de-

fense to said petition, said answering Respondents

allege as follows:

I.

The Petitioner did not have jurisdiction over said

Respondents for the reason that its findings in re-

spect to the following matters were not supported

by substantial evidence:
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(1) That the construction project in which Re-

spondents were engaged affected commerce;

(2) That the policies of the National Labor

Relations Act would be effectuated by exercise of

jurisdiction by Petitioner.

II.

The following- further findings of Petitioner are

not supported by substantial evidence

:

(1) That Respondents violated Section 8 (a)

(3) of the National Labor Relations Act in ac-

quiescing in the discharge of six employees on the

2nd day of September, 1947

;

(2) That a valid closed shop contract did not

exist between Respondent and Respondent Unions;

(3) That Respondent Unions did not represent

an uncoerced majority of the employees at the time

of the execution of said contract;

(4) That the acts complained of were not ex-

cusable because of economic pressure, coercion and

illegal acts on the part of Respondent Unions.

III.

The following conclusions of law of the Petitioner

are not based upon a preponderance of the evi-

dence: (1) That Respondents discriminated in

regard to the hire and tenure and terms and condi-

tions of employment of the six employees above

mentioned and thereby engaged in unfair labor

practices within the meaning of Section 8 (a) (3)

of the National Labor Relations Act;
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(2) That by reason of the alleged conduct above

mentioned, said Respondents infringed upon the

rights of said employees as guaranteed under Sec-

tion 7 of the Act and thereby engaged in unfair

labor practices.

(3) That said alleged unfair labor practices are

unfair labor practices affecting commerce within

the meaning of Section 2 (6) and (7) of the Act.

IV.

Respondents further allege that at the time of

the commission of said alleged unfair labor prac-

tices, said Respondents were engaged in the erection

of a building which was a local construction project

completed in January, 1948, and that by reason of

said facts, it should be determined upon analysis of

Petitioner's order that the same is not reasonably

designed to effectuate the policies of the Act, and

particularly, that said Respondents should not be

required to })ost notices as recommended therein.

Wherefore, having fully answered Petitioner's

petition, the Respondent Companies above named

pray that the same be dismissed.

/s/ HUGH L. BARZEE,
Attorney for Respondents Lloyd A. Fry Roofing

Company and Volney Felt Mills, Inc.

State of Oregon,

County of Multnomah—ss.

I, B. B. Alexander, being first duly sworn, say

that I am the manager at Portland, Oregon, of



228 National Labor Relations Board

Lloyd A. Fry Roofing Company, a corporation, and

Volney Felt Mills, Inc., a corporation, the above-

named Respondents ; that I have read the foregoing

Answer to Petition for Enforcement of an Order of

the National Labor Relations Board and the same

is true as I verily believe.

/s/ B. B. ALEXANDER.

Subscribed and swoitl to before me this 8th day

of February, 1951.

[Seal] /s/ L. H. BARZEE,
Notary Public for Oregon.

My commission expires Sept. 28, 1951.

[Endorsed] : Filed Feb. 12, 1951. U.S.C.A.

[Title of Court of Appeals and Cause.]

ANSWER TO THE PETITIONER'S PETI-

TION FOR ENFORCEMENT OF AN
ORDER OF THE NATIONAL LABOR RE-

LATIONS BOARD

Come now the Building and Construction Trades

Council of Portland and Vicinity, AFL; and Mill-

wrights and Machine Erectors Union, Local No.

1857, United Brotherhood of Carpenters and

Joiners of America, AFL, and for answer to the

petitioner's petition for enforcement of an Order

of the National Labor Relations Board, admit,

deny and allege

:
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I.

Admit all of the allegations contained in peti-

tioner's Paragraph (1) except that these respond-

ent unions deny that an unfair labor practice

occurred in the State of Oregon and within this

Judicial circuit.

II.

Admit all of the allegations contained in peti-

tioner's Paragraph (2), (3) and (4).

For a further separate answer and affirmative de-

fense, these respondent unions allege:

I.

That the findings of the National Labor Rela-

tions Board in this proceeding that the building

operations of the respondent companies affected

commerce and that the policies of the National

Labor Relations Act would be effectuated by the

exercise of the board's jurisdiction is not supported

by substantial evidence and that, therefore, the

Board did not have jurisdiction over the alleged

unfair labor practice of the respondent companies

and respondent unions.

For a further second separate affirmative answer

and defense, respondent unions allege:

I.

That the findings of the National Labor Relations

Board that these respondent unions violated Section

8 (b) (1) (A) of the National Labor Relations Act
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in causing the discharge of six employees of the

above-named respondent companies on Septem1)er 2,

1947, is not supported by substantial evidence and

that the said discharge by the respondent com-

panies was made pursuant to a valid contract which

was in existence between the above-named respond-

ent companies and these answering respondent

unions.

For a third separate affirmative answer and de-

fense, respondent unions allege:

I.

That the said employees mentioned in the peti-

tioner's petition were members of the International

Association of Machinists, Local No. 63, and that

said Ijocal 63 had at all times herein referred to

entered into a contract with the respondent St.

Johns Motor Express Company whereby it was

agreed that the respondent employer St. Johns

Motor Express Company would employ exclusively

members of the machinists' Local No. 63 to per-

form the work referred to in the complaint brought

by the petitioner in this proceeding and that this

said agreement was in direct violation of the Na-

tional Labor Relations Act, Sections 8-A (1), (3),

8-B (1), (2) and that the said employees referred

to in petitioner's petition all were employed and

maintained their employment with said respondent,

St. Johns Motor Express Company, solely and by

virtue of their membership in said International

Association of Machinists Local No. 63, and that by
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virtue of these illegal acts, methods, jjractices and

agreements, which said employees consented to, that

they were not entitled to any relief before the Na-

tional Labor Relations Board and that they are

not entitled nor can they obtain any relief of any

kind or description in this proceeding.

And for a fourth further separate affirmative

answ^er and defense, respondent unions allege

:

r.

That Sections 8-B(l) and 8-B(2) of the Na-

tional Labor Relations Act of 1947 as amended

violate the first amendment to the Constitution of

the United States and also violate the fifth amend-

ment to the Constitution of the United States and,

are, therefore, unconstitutional and unenforceable.

And for a fifth further separate affirmative an-

swer and defense, respondent unions allege

:

I.

That at the time of the commission of said al-

leged unfair labor practices, said respondent unions

were engaged in the erection of a building which

was a local construction project completed in Jan-

uaiy, 1948, and that by reason of said facts, it

should be determined upon analysis of petitioner's

order that the same is not reasonably designed to

effectuate the policies of the Act, and ])articularl>',

that said respondent unions should not be required

to ])ost notices as recommended therein.

Wherefore, having fully answered petitioner's
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petition, respondent unions pray that the same be

dismissed.

GREEN, LANDYE AND RICHARDSON, BURL
L. GREEN AND J. ROBERT PATTERSON,

/s/ J. ROBERT PATTERSON,
Attorneys for Respondent

Unions.

[Endorsed] : Filed Feb. 12, 1951. U.S.C.A.

[Title of Court of Appeals and Cause.]

ANSWER TO PETITION FOR ENFORCE-
MENT OF AN ORDER OF THE NA-

TIONAL LABOR RELATIONS BOARD

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

Come now St. Johns Motor Express Company,

a corporation, and for answer to the petition of the

National Labor Relations Board for enforcement of

its order, admits, denies and alle.s^es as follows:

I.

Admits the allegations contained in petitioner's

Paragraph (1) except that respondent, St. Johns

Motor Express Company, denies that it committed

any unfair labor practices within the State of

Oregon and this judicial circuit.
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II.

Admits all the allegations contained in Para-

graphs 2, 3, and 4 of petition of the petitioner.

For a further separate and affirmative defense

said respondent alleges as follows:

I.

The petitioner lacked jurisdiction over said re-

spondent for the reason that the findings were not

supported by substantial evidence in the following

particulars

:

(1) That the construction of the building by

the respondent companies did involve commerce

within the meaning of the National Labor Rela-

tions Act;

(2) That the policies of said act would be ef-

fectuated by exercise of jurisdiction by the Na-

tional Labor Relations Board.

11.

The further findings of the petitioner are not

supported by substantial evidence:

(1) That a legal closed shop contract did not

exist between respondent, St. Johns Motor Express

Company, and respondent unions.

(2) That respondent, St. Johns Motor Express

Company violated Section 8 (a) (3) of the Na-

tional Labor Relations Act in discharging six em-

ployees on September 2, 1947, in accordance with

the specific instructions of respondents, Llovd A.
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Fry Roofing Company and Volney Felt Mills, Inc.,

as the agent of said respondents.

(3) That the acts of the St. Johns Motor Ex-

press Company complained of were not excusable

because of the illegal acts by the respondent unions.

III.

The petitioner failed to present a preponderance

of the evidence in support of the following con-

clusions of law:

(1) That by the discharge of six employees the

respondent discriminated in regard to the hire and

tenure and terms and conditions of employment for

such employees and thereby committed an unfair

labor practice within the meaning of Section 8 (a)

(3) of the National Labor Relations Act.

(2) That such conduct above was also a viola-

tion of Section 7 of the National Labor Relations

Act.

(3) That such acts of said respondent were also

unfair labor practices under Section 2 (6) and (7)

of said Act.

IV.

That since the petitioner has failed to establish

its findings and conclusions of law above men-

tioned the respondent, St. Johns Motor Express

Company should not be required to post notices to

all employees as recommended by the x^etitioner.

Wherefore, having fully answered petitioner's
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petition the respondent company prays that the

same be dismissed.

/s/ WILFORD O. LONG,
Of Attorneys for Respondent

St. Johns Motor Express

Company.

Dated at Portland, Oregon, this 21st day of

February, 1951.

[Endorsed] : Filed Feb. 26, 1951. U.S.C.A.

[Title of Court of Appeals and Cause.]

ORDER TO SHOW CAUSE

CA 9 No. 12775

United States of America—ss.

The President of the United States of America

To: International Association of Machinists, 1411

4th Ave. Building, Seattle, Washington,

Greeting

:

Pursuant to the provisions of Subdivision (e) of

Section 160, U.S.C.A. Title 29 (National Labor

Relations Board Act, Section 10(e)), you and each

of you are hereby notified that on the 18th day of

December, 1950, a petition of the National Labor

Relations Board for enforcement of its order en-

tered on April 28, 1950, in a proceeding known

upon the records of the said Board as "In the

Matter of Lloyd A. Fry Roofing Co., Volney Felt

Mills, Inc., St. Johns Motor Express Co., and In-
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ternational Ass'ii of Machinists, Case No. 36-CA-l

aiid Building and Construction Trades Council of

Portland & Vicinity, AFL; Millwrights & Machine

Erectors' Union, Local No. 1857, United Brother-

hood of Carpenters & Joiners of America, AFL, and

International Ass'n of Machinists, Case No. 36-

CB-2," and for entry of a decree by the United

States Court of Appeals for the Ninth Circuit, was

filed in the said United States Court of Appeals for

the Ninth Circuit, copy of which said petition is

attached hereto.

You are also notified to appear and move upon,

answer or plead to said petition within ten days

from date of the service hereof, or in default of

such action the said Court of Appeals for the Ninth

Circuit will enter such decree as it deems just and

proper in the premises.

Witness, the Honorable Fred M. Vinson, Chief

Justice of the United States, this 18th day of De-

cember in the year of our Lord one thousand, nine

hundred and fifty.

[Seal] /s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

Return on Service of Writ attached.

[Endorsed] : Filed Jan. 11, 1951, U.S.C.A.
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[Title of Court of Appeals and Cause.]

ORDER TO SHOW CAUSE

CA 9 12775

United States of America—ss.

The President of the United States of America

To: Lloyd A. Fry Roofing Co., and Volney Felt

Mills, Inc., 3750 N.W. Yeon, Portland, Oregon

;

St. Johns Motor Express Company, 722 North

Burlington, Portland, Oregon; Building & Con-

struction Trades Council of Portland, 410

Labor Temple, Portland, Oregon; Millwrights

and Machine Erectors Local 1857, AFL, Labor

Temple, Portland, Oregon,

Greeting

:

Pursuant to the provisions of Subdivision (e)

of Section 160, U.S.C.A. Title 29 (National Labor

Relations Board Act, Section 10(e)), you and each

of you are hereby notified that on the 18th day of

December, 1950, a petition of the National Labor

Relations Board for enforcement of its order en-

tered on April 28, 1950, in the proceeding known

upon the records of the said Board as "In the

Matter of Lloyd A. Fry Roofing Company, Volney

Felt Mills, Inc., St. Johns Motor Express Company
and International Association of Machinists, Case

No. 36-CA-l and Building and Construction Trades

Council of Portland Vicinity, AFL; Millwrights

and Machine Erectors' Union, Local No. 1857,

United Brotherhood of Carpenters & Joiners of

America, AFL, and Int. Ass'n of Machinists, Case
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No. 36-CB-2/' and for entry of a decree by the

United States Court of Appeals for the Ninth Cir-

cuit, was filed in the said United States Court of

Appeals for the Ninth Circuit, copy of which said

petition is attached hereto.

You are also notified to appear and move upon,

answer or plead to said petition within ten days

from date of the service hereof, or in default of

such action the said Court of Appeals for the Ninth

Circuit will enter such decree as it deems just and

proper in the premises.

Witness, the Honorable Fred M. Vinson, Chief

Justice of the United States, this 18th day of De-

cember in the year of our Lord one thousand, nine

hundred and fifty.

[Seal] /s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.

Returns on Service of Writs attached.

[Endorsed] : Filed Jan. 8, 1951, U.S.C.A.

ORDER TO SHOW CAUSE

[An Order to Show Cause similar to the fore-

going was issued addressed to the International

Association of Machinists, 1411-4th Ave. Bldg., Se-

attle, Washington.]

Return on Service of Writ attached.

[Endorsed] : Filed Jan. 11, 1951, U.S.C.A.


